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LEE, J, FOR THE COURT:

L. Thisisacrimind apped seeking relief in the form of setting asde the verdict and the granting of anew
trid. Anthony Riggs, the gppellant, was found guilty of aggravated assault by shooting and wounding Joel

Davis with the felonious intent to harm him and to cause serious bodily injury to him in violation of section
97-3-7 of the Missssppi Code, as amended. We affirm the findings of the Adams County Circuit Court.

STATEMENT OF THE FACTS

2. On June 3rd, 1995, Joel Davis was a Floyd's Spare Time Lounge in the 200 block of Martin Luther
King Boulevard in the downtown area of Natchez, Missssppi. At some time during the course of the
evening, Anthony Riggs had an dtercation with Keith Minor. Riggs was with Leonard Marsaw and had
intentionaly spilled adrink onto Minor's shirt. Joel Davis, Vincent Ross and Leonard Marsaw tried to



intercede and make peace between the parties by physicaly restraining Minor. Soon theresfter, Riggs was
seen leaving the Lounge.

13. At agpproximately 1:30 am., Officer Kyle Wilson of the Natchez Police Department was patrolling the
200 block of Martin Luther King Boulevard in his patrol car and was flagged down in front of the Lounge
by Maurice Davis. In front of the club, Officer Wilson found that a black male, identified as Jodl Davis, had
gpparently been shot once in the buttocks, and once each in hisrear left and right thighs. The officer cdled
for an ambulance and cdlled for another unit as backup, with Officer David Harris responding immediately
to the scene.

4. Many of the patrons were streaming out of the Lounge at thistime and severd were questioned by the
officers as to what had taken place. At that time, both officers were given asmilar description of the
assallant by severd different witnesses, including the victim, asthat of a black mae known as"Marsaw"
who was wearing ared Chicago Bull's jersay, brown pants and white tennis shoes.

5. Jody Wadrop of the Crimind Investigation Unit also arrived at the scene and subsequently conducted
an interview with the victim, Jod Davis, at the hospital. Waldrop testified thet Davis told him that he wasin
an dtercation at the night club with people cadled Marsaws and that one of them shot him. Officer Wilson
testified that Davis and others told him that the person who shot Davis was wearing ared Chicago Bulls
jersey. Davistedtified at trid that he saw Irving Marsaw standing with Riggs a the door of the night club just
before the shooting and that Riggs was holding agun in hisright hand by hissde. Davis saw Riggs fire the
gun and he turned, but he could not move because he had been shot in the buttocks and the back of both
thighsin rapid successon.

116. Officer Waldrop aso interviewed Maurice Davis a the hospital and Troy Wiley and Keith Minor &t the
police gation. In dl interviews the name of Marsaw recurred. All men gave Smilar descriptions of the
perpetrator as ablack male wearing ared Chicago Bull's jersey. Wadrop interviewed the victim again at
the hospital at nine the next morning. Joel Davis, the victim, told the officer at that time that the name of the
man who shot him was Anthony Riggs. A warrant for Riggss arrest was then issued. A photo composite of
nine suspects was ddivered to Davis who then picked Anthony Riggs, the appellant, out of the photo
lineup.

7. At trid, defense witnesses tetified that the gppellant |eft the lounge around 11:30 p.m. Defense
witnesses Leonard Marsaw and Lillie Mae White both confirmed that Anthony Riggs was definitely seen at
the lounge between 11:00 and 11:30 p.m. They saw him leave, but they could not be sure whether he
returned.

118. The defense aso questioned the identity of the assailant because the victim misidentified him as
"Marsaw" a the time of the shooting. Davis explained that when he was shot, he mistakenly thought that
Riggss name was Marsaw because Riggs was with Leonard Marsaw and others had referred to him as
"Marsaw." Only in the hospitd did he learn from Maurice Davis that the red name of the assailant was not
Marsaw but Riggs, which he told to Officer Wadrop the next morning.

9. After hearing dl of the testimony, the jury weighed the evidence and found that Anthony Riggs was
guilty beyond a reasonable doubt of the crime of aggravated assault. Riggs was sentenced to twenty years
in prison.



| SSUES
1110. The appellant asserts three issues on appedl:

. THAT THE VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE

[I. THAT THE DEFENDANT DID NOT RECEIVE A SPEEDY TRIAL

1. THAT THERE WERE THE JURORSWHO WERE NOT FAIR AND OPEN-MINDED
DURING VOIR DIRE OR WHO SHOWED PREJUDICE WHICH LEFT THEM PARTIAL AT
TRIAL

DISCUSSION OF THE LAW

I. THAT THE VERDICT WASAGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE

11. Riggs contends that the jury's verdict was againgt the overwhelming weight of the evidence because of
incons stencies between the State's evidence and the defense's version of what happened. These
inconsgtencies included an "dibi" as well asadenid by the gppellant of any knowledge of the shoating.
Riggs contends that because the testimony of the defense was credible, that reasonable doubt exists and the
court should have granted a directed verdict after the State rested its case.

12. Based on the weight and sufficiency of the evidence presented at tria, we find that a reasonable juror
could have found that the appellant was guilty of aggravated assault. The resolution of the factsisthe jury's
function; it isthe ultimete trier of fact. A jury may weigh the testimony of each witness in determining the
credibility of that witness. This edict was eaorated upon in the early decision of Buckingham v. Walker,
48 Miss. 609, 630 (1873):

The jury isindependent of the judge in responding to an issue of fact. The theory of our system

assumes their entire capacity to make atrue finding of facts, and therefore it belongsto their province
to judge of the credibility and weight of the evidence. The court cannot revise and correct error in the
verdict. It may, however, set asde when againg the clear weight and preponderance of the testimony.

113. The standard against which amotion for INOV is adjudged was laid out by the Mississppi Supreme
Courtin May v. State, 460 So. 2d 778, 781 (Miss. 1984), asfollows:

Where the defendant had moved for aJNOV, the triad court must consider dl of the evidence--not
just the evidence which supports the State's case--in the light most favorable to the State. The State
must be given the benefit of dl the favorable inferences that may be reasonably drawn from the
evidence. Glass v. State, 278 So. 2d 384, 386 (Miss. 1973). If the facts and inferences so
considered point in favor of the defendant with sufficient force that reasonable men could not have
found beyond a reasonable doubt that the defendant was guilty, granting the motion is required. On
the other hand, if there is substantia evidence opposed to the motion--that is, evidence of such qudity



and weight that, having in mind the beyond a reasonable doubt burden of proof standard, reasonable
far-minded men in the exercise of impartiad judgment might reach different conclusions--the motion
should be denied.

In other words, once the jury has returned a verdict of guilty in acrimina case, we are not a liberty to
direct that the defendant be discharged short of a concluson on our part that given the evidence, taken in
the light most favorable to the verdict, no reasonable, hypothetical juror could find beyond a reasonable
doubt that the defendant was guilty. Pearson v. State, 428 So.2d 1361, 1364 (Miss.1983).

114. A review of the weight of the evidence as againgt the jury’s verdict has been addressed by the U. S.
Supreme Court in Tibbs v. Florida, 457 U. S. 31 (1982). Tibbs held that in reviewing amotion for anew
tria based on grounds thet the verdict is contrary to the overwheming weight of the evidence, the reviewing
court must determine that a serious miscarriage of justice has occurred, so that the verdict may be set asde
and anew trid is granted for reconsderation of the evidence by anew jury. Groseclose v. State, 440 So.
2d 297, 300 (Miss. 1983) hdd that anew tria would not be ordered unless the court is convinced that the
verdict is"so contrary to the overwhelming weight of the evidence that to alow it to stand would be to
sanction an unconscionable injudtice.”

115. Such aweighing of the evidence may be presumed here. Miller v. State, 35 So. 690 (Miss. 1904)
addressed the jury'srole in weighing of the witnesses testimony as the sole and exclusive judges of the
weight of the evidence and the credibility of the witnesses, and, in determining the weight to be given to the
testimony of each witness, you may take into consideration the reasonableness or the unreasonabl eness of
the testimony; and, if you believe from the evidence that any witness has willfully sworn fasdy to any
materia matter in this case, then the jury may disregard the whole testimony of such witness or witnesses, if
you believeit untrue.

116. In the case a hand the verdict of guilty of aggravated assault is supported by the testimony of the
Sate's witnesses. Although Riggs clamed that he had an "dibi" at the time of the shooting because he spent
the night in the same room with David White, the son of Lillie Mae White, Mrs. White's testimony
contradicted that of her son. She tetified that Riggs spent the night with them "dl the time," whereas David
White testified that the night of the shooting was the firgt time Riggs had ever sayed at their house. David
a0 tedtified that Riggs had told him that he "had gotten into allittle old incident” on the night in question.

T117. The jury apparently atached no credibility to David Whit€'s testimony. Though he clamed to
remember in detail what Riggs was wearing on the night of the shooting, he could not remember when Riggs
asked him to testify on his behaf. Further doubt was raised when David testified that he was not aware that
Riggs was accused of the shooting at Floyd's Lounge until the day of the present tria when the prosecution
told him about it during cross-examination. In contrast, severd prosecution witnesses testified that Riggs
was physicaly present a the scene a the time of the shooting.

1118. Also, the testimony of David's mother, Lillie Mae White, who was present a a club across the street
from Foyd's on the night of the shooting, indicated that the shooting occurred at gpproximately 12:00 p.m.
when she saw someone bring the "dude out.” However, the testimony of both police officers and the victim
corroborated that the shooting actualy took place around 1:30 am. This discrepancy, dong with the



conflicting tesimony of Mrs. White and her son, obvioudy |eft doubt in the jurors minds asto ther
credibility.

129. The court in Branch v. State, 347 So. 2d 957, 958 (Miss. 1977) stated that "there is a presumption
that the judgment of the triad court is correct, and the burden is on the appellant to demonstrate some
reversble error to this Court." "In the absence of anything in the record gppearing to the contrary, this
Court presumes that thetrial court acted properly.” Moawad v. State, 531 So. 2d 632, 635 (Miss. 1977).
Riggs has failed to make a persuasive argument that the verdict should be overturned. He has not shown an
abuse of discretion by the court and has made no reasonable argument proving that an unconscionable
injustice would prevail without areversd of the verdict. Therefore, this assgnment of error is without merit
and isdenied. Benson v. Sate, 551 So. 2d 188 (Miss. 1989).

II. THAT THE DEFENDANT DID NOT RECEIVE A SPEEDY TRIAL

1120. Riggs contends that he was denied the right to a speedy trid under the Sixth Amendment to the United
States Condtitution and Miss. Congt. art. 111, 8§ 3 because of a ddlay of approximately 400 days from the
date of hisarrest or indictment to the date of histria. He clamsthat this delay affected the reliability and
integrity of the fact-finding process which prejudiced the memory of a prosecution witness of the events that
occurred on the night of the shooting. Riggs clamsthat he did not cause the delay and that it was

unnecessary.

121. A condtitutiond right to a speedy trid attaches a the time of the accused's arrest, indictment or
information. Smith v. State, 550 So. 2d 406, 408 (Miss. 1989). The length of time between Riggss
indictment on July 17, 1995, and histrid was just over tweve months. This is more than the eight months
sad to be"presumptively prejudicid” by the court in Smith v. State and cdlsfor the application of the
Barker factors. Barker v. Wingo, 407 U.S. 514, 530 (1972); Taylor v. Sate, 672 So. 2d 1246, 1258
(Miss. 1996). These factors must be considered in order to determine whether aright to a speedy trid has
been violated. The andysisin determining whether the right to a gpeedy trid was violated must turn on the
facts of each particular case, with no one factor being dispositive. Taylor, 672 So. 2d at 1258. Factors
include: (1) the length of the delay, (2) the reason for the delay, (3) the defendant’s assertion of theright to a
Speedy trid, and (4) the prejudice to the defendant resulting from the delay. Id. "Any delay asaresult of
action by the State, without good cause, causes the time to be counted againgt the State.” 1d. at 1259.

22. Though the trid judge ruled that there was a 270 day speedy tria violation, to the extent that the delay
isatriggering mechanism, further inquiry is warranted, athough consderably longer ddlays than this 400
day delay have been found not to require dismissal. The ddlay in Smith v. Sate, 489 So. 2d 1389 (Miss.
1986) was seven years, in Barker v. Wingo, 407 U.S. 514 (1972), over five years; and in Hughey v.
State, 512 So. 2d 4 (Miss. 1987), thirty-three months. Relying too heavily on a presumption of prgjudice
from adday consigting of an arbitrarily set period of timeis not in kegping with Barker's admonition that the
inquiry is dependent upon the peculiar circumstances of the case. Barker, 407 U.S. at 530-31.

123. A delay caused by the actions of the defendant, such as a continuance, tolls the running of the time
period for that length of time, and is subtracted from the total amount of the dday. Wiley v. Sate, 582 So.
2d 1008, 1011 (Miss. 1991). In this case, Riggs was indicted on July 17, 1995. The record is sillent from
August 31, 1995, when Riggs was found to be indigent and the court gppointed counsd on his behdf, until
June 24, 1996, when an order was filed setting trid for the July 1996 term. A motion to dismiss was then
filed on July 2, 1996. Private counsel entered an gppearance to represent Riggs and on July 3, 1996, and



filed amoation for a continuance. Riggs went to trid on July 22, 1996. Although the State does have the
duty to ensure the defendant's right to a Speedy trid, the failure of the defendant to assert the right will make
it difficult to prove that it was denied. Barker, 407 U.S. at 531. Riggs sought adismissa twenty days prior
to going to trid. Barker mandates that considerable weight be given to the fact that a defendant did not
request a speedier tria than he eventually received. Absent a showing of "bad faith" on the State's part, the
dday "weighs less heavily" againg the State. 1d.

124. Asto the fourth factor in Barker, pregjudice to the defendant, Barker holdsit to be assessed in light of
the interests to the defendant which the right to speedy tria was designed to protect. Riggs claimsthat this
delay contributed to the memory loss of Jodl Davis, the victim of the shooting. Specificaly, he clams that
Davis could not remember the exact time he saw Riggs in the doorway of the lounge on the night of the
shooting. The record shows that Davis testified that he saw Riggs in the doorway at approximately 1:00
am. The testimony of other witnesses corroborated this; therefore, there was no demongration of actua
memory loss which might have caused preudice. This State recognizes that the defendant is not compelled
to make an affirmative showing of prgudicein order to prove adenid of the condtitutiond right to a speedy
trid. Flores v. Sate, 574 So. 2d 1314, 1323 (Miss. 1990). While the presumptive prejudice of
"inordinate delay" is recognized, see Barker, 407 U.S. at 537, the Mississippi Supreme Court has refused
to reverse and discharge a defendant who suffered no actua impairment in the conduct of his defense from
addayed trid. Spencer v. Sate, 592 So. 2d 1382, 1390 (Miss. 1991); Stogner v. Sate, 627 So. 2d
815, 819 (Miss. 1993).

125. Baancing the four factors, we find that though there was a delay, that no prejudice resulted therefrom.
Consequently we find no merit to thisissue.

1. THAT THERE WERE JURORSWHO WERE NOT FAIR AND OPEN-MINDED
DURING VOIR DIRE OR WHO SHOWED PREJUDICE WHICH LEFT THEM PARTIAL AT
TRIAL

1126. The appellant contends that the jury's verdict should be reversed because one of the jurors could not
be fair and open-minded. He dleges that juror Gordon Brown is married to one of the court stenographers
and that this relationship would preclude him from serving impartialy. The record shows thet the appellant
raised no objection during the voir dire processto the seating of Brown asajuror or to his selection as
foreman of the jury. Actudly, the record does not indicate that the tria judge selected the jury foreman, as
the gppellant clams. The issue must therefore be treated as waived for purposes of gpped. Falureto raise
theissuein thetrid court bars it from being raised for the first time on apped. Billiot v. Sate, 454 So. 2d
445, 465 (Miss. 1984). Since no such objection appears in the record, this court will presume that the trid
court acted properly. Moawad v. State, 531 So. 2d 632, 635 (Miss. 1988).

127. Riggs dso assarts that the voir dire sdection process should be viewed as plain error. The "plain error
doctring" requires that there be an error and that the error must have resulted in amanifest miscarriage of
judtice. Gray v. State, 549 So. 2d 1316, 1321 (Miss. 1989). Both error and harm must be found for
reversal. Frierson v. Sheppard Bldg. Supply Co., 247 Miss. 157, 171; 154 So. 2d 151, 156 (1963).
Nether eement has been shown. Only the implication that Brown could not serve as afair and impartia
juror has been raised without any illustration of harm affecting the gppdlant's fair trid rights. We find this
argument to be without merit.

1128. Riggs dso dleges that another juror was reluctant to acknowledge her verdict. The record is



absolutdly void of any support for this clam. There is no objection on the record to dert the tria judge to
such aproblem. In fact, the record shows that the trial judge polled the jurors and made an on-the-record
finding that the verdict was unanimous. For lack of any objection or alegation of error, the matter is
procedurdly barred. Shaversv. State, 455 So. 2d 1299, 1302 (Miss. 1984). A trial court will not be put
in error on an issue not placed beforeit. Livingston v. State, 525 So. 2d 1300, 1303 (Miss. 1988).

CONCLUSION

1129. Finding that the verdict was not against the weight of the evidence, that the gppellant did not suffer
prejudice for lack of agpeedy trid, and that there was no evidence to show that jurors were not fair and
impartid, we affirm the findings of the Adams County Circuit Court.

130. THE JUDGMENT OF THE ADAMS COUNTY CIRCUIT COURT OF CONVICTION OF
AGGRAVATED ASSAULT AND SENTENCE OF TWENTY YEARSIN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, PAYNE, AND
THOMAS, JJ., CONCUR. COLEMAN, J., NOT PARTICIPATING.



