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BEFORE McMILLIN, CJ, DIAZ, AND LEE, JJ.

DIAZ, J., FOR THE COURT:

1. James D. Russl, the claimant, gpped's the decision of the Lauderdale County Circuit Court which
dismissed his gpped of an order of the Workers Compensation Commission because his brief was untimely
filed. RussHll raises the following issuesin his gpped: (1) whether the circuit court abused its discretion in
dismissing his gpped when his brief was filed two weeks late and (2) whether the Commisson'sfinding is
supported by substantia credible evidence. We find that the first issue is dispostive; therefore, we do not
address the merits of the second assgnment of error.



FACTS

2. The case sub judice originated from ahearing on Russdl's claim for benefits under the Mississippi
Workers Compensation Act for injuries sustained on January 17, 1989, while in the course and scope of
his employment with the Mitchell-Putnam Sign Company. The employer admitted the compensability of the
injury and paid Russell's medica benefits. The issuesto be resolved were the extent of permanent disability,
if any, and the employer and carrier's liability for medica services and supplies rendered by an out-of-date
treating physician. After a hearing on the merits, the adminidrative judge found that Russdll had not
sugtained atemporary or permanent disability asaresult of hison thejob injury.

3. Russdll appeded the adminigtrative judge's decision to the Full Commission. However, he never filed a
brief. On August 20, 1997, the Full Commisson affirmed the administrative judge's order and found no
temporary or permanent disgbility.

4. On September 11, 1997, Russell appeded the decision of the Full Commission to the Lauderdae
County Circuit Court. On October 2, 1997, the record was filed in the circuit court. Hefiled his brief on
November 25, 1997--fourteen days after the forty day deadline set forth by Missssppi Rule of Appellate
Procedure 31(b). On December 11, 1997, the employer and carrier filed amotion to dismiss or, in the
dternative, to drike. No response to this motion was filed by Russell. Thereefter, on January 6, 1998, the
circuit court entered an order dismissing Russall's gppedl for failure to comply with Mississippi Rule of
Appdllate Procedure 31(b) as incorporated into the Uniform Circuit and County Court Rule 5.06. Fedling
aggrieved, Russall gppedls both the circuit court's dismissa of his gpped and the subgtantive merits of the
Full Commission's decision.

DISCUSSION

WHETHER THE CIRCUIT COURT ABUSED ITSDISCRETION IN DISMISSING
RUSSELL'SAPPEAL WHEN HISBRIEF WASFILED TWO WEEKSLATE

5. Pursuant to Uniform Circuit and County Court Rule 5.06, gppedls to circuit courts are to befiled in the
same manner as those to the Mississippi Supreme Court which are governed by Mississippi Rules of
Appellate Procedure.

6. Mississppi Rule of Appellate Procedure 31(b) states in pertinent part:

The appdlant shall serve and file the gppellant's brief within 40 days after the date on which the
record isfiled.

Recently, in American Investors, Inc. v. King, 97-CA-01255-SCT, *2, (1 3) (Miss. 1999), the
Missssppi Supreme Court held that the circuit court should not dismiss an apped for fallure to prosecute
where the gppellant is denied "prior notice and an opportunity to cure the default.”

7. Here, RusHl| filed his brief on November 25, 1997, fifty-four days after filing the record with the circuit
court. The employer and carrier's motion to dismiss for falure to prosecute notified Russdll that his apped
was defective and gave him an opportunity to cure the default. Nonetheless, he did not offer any reasons



why his brief should be considered after the deadline for filing nor did he respond to the employer and
carrier's motion to dismiss for exceeding the filing deadline. Since Russdll failed to provide good cause asto
why his brief was untimely filed and since his brief was filed two weeks late, the circuit court judge properly
dismissed the gpped as untimey. Therefore, this assgnment of error is without merit.

18. THE JUDGMENT OF THE LAUDERDALE COUNTY CIRCUIT COURT DISMISSING
THE APPELLANT'SAPPEAL ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.

IRVING, J., NOT PARTICIPATING.



