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1. This case comes to the Court on gpped from the Chancery Court of Harrison County by certain
resident objectors aggrieved by the Chancellor's determination of reasonableness as to a portion of parce
A of the proposed annexation areain the City of Biloxi's 1995 annexation ordinance enlarging the city's
corporate boundaries. We hold the chancellor's determination was reasonable as to parcel A. Therefore,
we afirm.

2. This case was consolidated with the case of City of Biloxi v. City of D'l berville whichwas
subgtituted for the D'lberville Water and Sewer Didrict (the "Didrict"), wherein Biloxi appeded from an
adverse ruling of the Circuit Court of Harrison County concerning alegations of due process violations and
Biloxi'sfalure to timdy file a Bill of Exceptions

3. On June 11, 1999, Biloxi and D'lberville filed ajoint motion to dismiss that apped and announced same
to this Court a ora argument on June 14, 1999. Having considered that motion, we agree with the parties
and dismiss the case by separate order.

STATEMENT OF THE CASE
Statement of the Facts

4. On March 6, 1995, the Biloxi City Council unanimoudy adopted an ordinance enlarging the city's
corporate boundaries. The ordinance included avalid lega description of five parcels of annexed territory
which are listed as Parcels A through E and are ddlineated on the map and are generdly referred to as
follows

Parcel A- the northern annexation arearit condsts of alarge area north of the Tchoutacabuffa River
and across I-10 to the DeSoto National Forest (the mgjority of the area and the only parcel contested
by the objectors).

Parcel B- the Goat |dand annexation area- it congsts of mostly water in the Back Bay and the
unpopulated idand known as Goat Idand.

Parcel C- the Deer Idand annexation areait conssts of portions of the Missssppi Sound and the
unpopulated Deer Idand.

Parcel D- the Fernwood School annexation area-a very small area on the Gulfport/ Biloxi border that
includes Fernwood Junior High School.

Parcel E- the Beauvoir annexation area--this the Jefferson Davis historica site known as Beauvair.

6. The ordinance dso contained avalid lega description of the boundaries for the entire city after the
annexation. The proposed annexation area (hereinafter, the "PAA") was approximately 54 square miles of
which 28 percent is water. The ordinance of annexation described in genera the proposed improvements to
be made in the annexed territory, the time frame of such improvements, and the municipa servicesto be
provided.

The Proceedings Below

6. On March 21, 1995, the City of Biloxi, Mississppi (hereinafter "Biloxi") filed its Petition for Approvd,
Ratification and Confirmation of the Enlargement or Extension of its Municipal Boundaries. Various entities,



including Harrison County, Mississippi, the Harrison County School Didtrict, and the individua objectors
(collectively as the "Objectors’) aswell asthe City of D'lberville ("D'lberville"), intervened and filed
objections to this proposed annexation.

7. Rather than initidly joining the Objectors, the D'lberville Water & Sewer Didrict (the "Digtrict™)
petitioned the Harrison County Board of Supervisors (the "Board") to annex a certain area of Harrison
County adjacent to its present boundaries on May 13, 1996, which happened to encompass a portion of
parcel A as proposed for annexation by Biloxi. Specificaly, the areato be annexed by the Digtrict was
based on the following legd description:

The POINT OF BEGINNING of the areato be annexed is the point where the center line of
Cypress Creek intersects the Harrison/ Jackson County lines; from said POINT OF BEGINNING
run thence North dong the East line of Harrison County, Mississippi, and the West line of Jackson
County, Mississippi, to the Northeast corner of Section 21, Township 6 South, Range 9 West,
Harrison County, Mississippi; thence run West and dong the North line of Section 21, Section 20,
and Section 19 to the point where the center line (running North and South) of Section 19, Township
6 South, Range 9 West intersects the North line of said Section; thence run South and dong said
center line of Sections 19, 30, and 31, Township 6 South, Range 9 West and continuing aong the
center line of Sections 6 and 7 of Township 7 South, Range 9 West to the point where the center line
of said Section 7 intersects the North right-of-way of Interstate Highway No. 10; thence run East
aong the North margin of the right-of-way of Interstate 10 to the point where the East line of Section
8, Township 7 South, Range 9 West intersects said North margin; from said point run thence North
aong sad Section line and dong the West line of the city limits of D'lberville, Missssippi, to the point
that such line, or an extension thereof, intersects the centerline of the Tchoutacabuffa River; thence run
East dong the center line of the Tchoutacabuffa River and Cypress Creek to the POINT OF
BEGINNING.

118. A hearing was noticed via publication in The Sun Herald on May 17, May 24, May 31, and June 7,
1996. At the public hearing on June 10, 1996, the Board entered a Resolution for the Didtrict's petition to
go into effect on July 8, 1996. Notice of this Resolution was via publication in The Sun Herdd on June 19,
June 26, and July 23, 1996.

9. On July 23, 1996, Biloxi filed a Notice of Apped to the Circuit Court of Harrison County, Second
Judicid Didtrict, Missssppi, contesting the decison of the Board. The Didrict filed amotion to docket and
dismissfor failure to properly perfect the gpped and a hearing was held on October 11, 1996. Meanwhile,
thetrid of the Biloxi annexation case with the Specid Chancdlor W. E. Bearden, Jr., presiding, began on
October 14, 1996, and concluded on November 7, 1996.

1110. On October 16, 1996, the Circuit Court entered an order dismissing Biloxi's apped of the Board's
decison for lack of jurisdiction due to the failure of Biloxi to file aproper bill of exceptions.

111. Aggrieved by the circuit court dismissa for lack of jurisdiction, Biloxi timely appeded to this Court and
rased the following contention of error:

|.WHETHER THE CIRCUIT COURT ERRED IN DISMISSING BILOXI'S APPEAL
WHERE THE REASON FOR BILOXI'SFAILURE TO TIMELY FILE A BILL OF
EXCEPTIONSWASDUE TO THE VIOLATION OF ITSDUE PROCESSRIGHTS.



112. By order dated June 30, 1997, this Court substituted D'Iberville for the Digtrict as the Appellee. By
order dated December 22, 1997, this Court sua sponte consolidated this gpped with the collateral case
involving these parties and issues. In that order, this Court abated determination of the one contention of
error until such time as the Biloxi annexation case reached a Find Judgment.

1113. On February 14, 1997, the Chancellor entered his opinion approving the Biloxi annexation of Parcels
B through E entirdly, and most of Parcel A. Annexation of Parcel A was specidly reduced so as not to
overlap with areaannexed by the Didrict and immediately north of D'lberville. Specificdly, annexation of a
portion of parcel A was approved according to the following lega description:

All of that property located in Harrison County, Mississippi, BEGINNING at a point where the
marked channd of Back Bay of Biloxi or Big Lake, as the same may be designated, intersectsaline
common to Sections 20 and 21, Township 7 South, Range 10 West, and, from said POINT OF
BEGINNING, run northerly, long said line common to section 20 and 21, Township 7 South, Range
10 Weg, to the point of intersection with the thread of the Big Biloxi River; thence following the
meanderings of the thread of said Bib Biloxi River, run in agenerd northerly and northwesterly
direction, through Sections 5, 8, and 17, Township 7 South, Range 10 West, Sections 31 and 32,
Township 6 South, Range 10 West; thence continuing along the threed of said river in ageneraly
northerly and northwesterly direction to its intersection with the west line of Section 30, Township 6
South, Range 10 West; thence northerly along the west line of said Section 30 to the half section line;
thence easterly aong the half section lines of Sections 30, 29, 28, 27, 26, and 25, Township 6 South,
Range 10 West to the west line of Section 30, Township 6 South, Range 9 West; thence easterly
aong the half section line of said Section 30 to the middle of said section; thence southerly dong the
center line of Section 30 and 31, Township 6 South, Range 9 West; and continue southerly aong the
center line of Sections 6 and 7, Township 7 South, Range 9 West to the point where the center line of
said Section 7 intersects the south right-of-way line of U.S. Interstate Highway 10; thencerunin a
westerly direction, along said south right-of-way line of U.S. Interstate Highway 10, to the
intersection with the thread of Tchoutacabuffa River in Section 12, Township 7 South, Range 10
West; thence, following the meanderings of the threed of said Tchoutacabuffa River , runin agenera
southwesterly direction to the mouth of said river at Big Lake; thence run southerly, following the
center line of amarked channel, to Popps Ferry Bridge; thence run in a genera westerly direction,
aong the marked channd of Big Lake to the point of intersection with line common to Sections 20
and 21, Township 7 South, Range 10 West, and to the POINT OF BEGINNING.

114. On May 9, 1997, the Find Judgment Approving the Enlargement and Extension of the Boundaries of
the City of Biloxi, Missssppi, wasfiled. The primary objector at trid, D'lberville, did not gpped. The
Objectors perfected Notices of Appedl.

115. By separate order dated June 21, 1999, this Court granted the joint motion of the City of Biloxi and
the City of D'lberville to voluntarily dismiss the gpped No. 96-CA-01201-SCT.

1116. Aggrieved by the decison of the Chancellor, the Objectors raise the following contentions of error:

I.WHETHER THE LOWER COURT'SDETERMINATION THAT THE PROPOSED
ANNEXATION IS"REASONABLE" PURSUANT TO MISS. CODE ANN. § 21-1-33 (1972)
WASMANIFESTLY WRONG AND/OR UNSUPPORTED BY SUBSTANTIAL OR



CREDIBLE EVIDENCE.

[I.WHETHER THE LOWER COURT ERRED IN FAILING TO CONSIDER THE TOTALITY
OF THE CIRCUMSTANCES, AND IN PARTICULAR, THE TWELVE INDICIA OF
REASONABLENESS.

. WHETHER THE LOWER COURT ERRED IN FAILING TO ADDRESS THE ISSUES
RAISED BY THE HARRISON COUNTY SCHOOL DISTRICT THAT:

A) BILOXI HASNOT SHOWN IT WILL PROVIDE REASONABLE PUBLIC SERVICES
AND IMPROVEMENTSIN THE AREA PROPOSED TO BE ANNEXED WITHIN A
REASONABLE PERIOD OF TIME; AND

B) THE PROPOSED ANNEXATION, UNDER THE PRESENT STATE OF LAW,
WOULD HAVE A DEVASTATING IMPACT ON THE HARRISON COUNTY SCHOOL
DISTRICT.

117. By separate order this Court granted the joint motion to dismiss apped asto Appelant Harrison
County School Digtrict and Appellee Biloxi Public School Didtrict pursuant to M.R.A.P. 42(b).

STANDARD OF REVIEW

118. The standards which atria court must employ when considering a motion to dismiss under Rule 12(b)
(6) have become quite familiar. The well pleaded dlegations of the complaint must be taken astrue. See
Marx v. Truck Renting & Leasing Assn, Inc., 520 So.2d 1333, 1339 (Miss.1987). Those well in
mind, together with any defense asserted in the motion to dismiss, the court should not grant the motion
unlessit appears beyond any reasonable doubt that the plaintiff can prove no set of factsin support of his
cdam which would entitle him to rdlief. Grantham v. Mississippi Dep't of Corrections, 522 So.2d 219,
220 (Miss.1988); Lester Eng'g Co. v. Richland Water & Sewer Dist., 504 So.2d 1185, 1187
(Miss.1987); Stanton & Assocs., Inc. v. Bryant Constr. Co., 464 So.2d 499, 505 (Miss.1985); see
also Estelle v. Gamble, 429 U.S. 97, 106, 97 S.Ct. 285, 292, 50 L .Ed.2d 251, 261 (1976). We
employ the same standard when on gpped we are asked to consider whether atria court's granting a
motion to dismiss may have been error. McFadden v. State, 542 So.2d 871, 874-75 (Miss.1989).

1119. This Court clearly reiterated the proper method to review annexation of new territory inIn Re
Corporate Limits of Hattiesburg, 588 So.2d 814, 818-19 (Miss.1991)[ hereinafter Hattiesburg].

Accord, |n Re Extension of Corporate Boundaries of the Town of Mantachie, 685 So.2d 724,
726-27 (Miss.1996) (hereinafter "Mantachi€”).

This Court has set forth alist of factors or so caled indicia of reasonableness to guide the chancellor
in his determination of the reasonableness of a city's annexation request. The Court first enumerated
thesefactorsin Dodd v. City of Jackson, 238 Miss. 372, 396-97, 118 So.2d 319, 330 (1960), and
in later decisons has expanded the list.

Hattiesburg, 588 So.2d at 818. Thislist of gppropriate consderations for the Chancery Court has since
grown to twelve. Seeeg., In re Enlargement of Corporate Limits Boundaries of City of Gulfport,
627 S0.2d 292, 293 (Miss.1993). As stated in Hattiesburg:



These factors, however, are only indicia of reasonableness, not separate and distinct testsin and of
themselves. Bassett v. Town of Taylorsville, 542 So.2d 918, 921 (Miss.1989). The chancellor
must consider al of these factors and determine whether under the totdity of the circumstancesthe
annexdion isreasonable. 1d. at 921-22; I n the Matter of the Extension of the Boundaries of
the City of Vicksburg, 560 So.2d 713, 716 (Miss.1990); I n re Enlargement of Corporate
Boundaries of the City of Booneville v. City of Booneville, 551 So.2d 890, 892 (Miss.1989);
In the Matter of the Extension of the Boundaries of the City of Jackson, 551 So.2d 861, 864
(Miss.1989). This Court's sandard of review is very limited. The Court can only reverse the
Chancery Court's findings as to the reasonableness of an annexation if the chancdlor's decison is
manifestly wrong and is not supported by substantial and credible evidence.

Hattiesburg, 588 So.2d a 819. We dso stated "[w]here there is conflicting, credible evidence, we defer
to the findings below.” Bassett v. Town of Taylorsville, 542 So.2d 918, 921 (Miss.1989). "Findings of
fact made in the context of conflicting, credible evidence may not be disturbed unless this Court can say that
from dl the evidence that such findings are manifestly wrong, given the weight of the evidence." Bassett,

542 So.2d at 921. "We only reverse where the Chancery Court has employed erroneous legal standards or
where we are | eft with afirm and definite conviction that a mistake has been made.” 1d.

LEGAL ANALYSIS
City of Biloxi v. City of D'l berville

|.WHETHER THE CIRCUIT COURT ERRED IN DISMISSING BILOXI'S APPEAL
WHERE THE REASON FOR BILOXI'SFAILURE TO TIMELY FILE A BILL OF
EXCEPTIONSWASDUE TO THE VIOLATION OF ITSDUE PROCESSRIGHTS.

1120. Thisissue on apped was voluntarily dismissed by joint motion of the parties.
Leev. City of Biloxi

|. WHETHER THE LOWER COURT'SDETERMINATION THAT THE PROPOSED
ANNEXATION IS"REASONABLE" PURSUANT TO MISS. CODE ANN. § 21-1-33
(1990) WAS MANIFESTLY WRONG AND/OR UNSUPPORTED BY SUBSTANTIAL OR
CREDIBLE EVIDENCE.

II. WHETHER THE LOWER COURT ERRED IN FAILING TO CONSIDER THE
TOTALITY OF THE CIRCUMSTANCES, AND IN PARTICULAR, THE TWELVE
INDICIA OF REASONABLENESS.

121. Annexetion isalegidative affair. Thejudicid function is limited to the question of whether the
annexaion isreasonable. City of Jackson v. Town of Flowood, 331 So.2d 909, 911 (Miss.1976);
Ritchie v. City of Brookhaven, 217 Miss. 860, 870-73, 878, 65 So.2d 436, 439-40, 833 (1953). That
question is presented first to the chancery court, Miss. Code Ann. 8§ 21-1-33 (1990), and invokes the
interests both of the municipality seeking annexation, the owners of property and other inhabitants of the
area sought to be annexed, and, as well, others who may be affected. See City of Greenvillev. Farmers,
Inc., 513 So.2d 932, 941 (Miss.1987); Western Line Consol. Sch. Dist. v. City of Greenville, 465
S0.2d 1057 (Miss.1985). The burden of proving the reasonableness of the annexation is on the party
assarting the annexation, here Biloxi. See Dodd v. City of Jackson, 238 Miss. 372, 396-97, 118 So.2d



319, 330 (1960). The chancery court has the authority to confirm the entire annexation, or such part
thereof, as may be found reasonable.

122. Here, the lower court found the proposed annexation predominantly reasonable. The chancellor
approved Biloxi's annexation of parcels B-E and most of parcel A as described above.

123. Where the finding of reasonableness is challenged on apped, this Court conducts no plenary review. It
may reverse where--and only where--the chancery court's finding of ultimate fact that the annexation was
(un)reasonable is manifestly wrong or without the support of subgtantid, credible evidence. McElhaney v.
City of Horn Lake, 501 So.2d 401, 403 (Miss.1987); Extension of Boundaries of City of Moss
Point v. Sherman, 492 So.2d 289, 290 (Miss.1986); Enlargement of Boundaries of Yazoo City v.
City of Yazoo City, 452 So.2d 837, 838 (Miss.1984)(hereinafter " Yazoo City" ); Extension of
Boundaries of City of Clinton, 450 So.2d 85, 89 (Miss.1984).

124. The outcome determinative question of ultimate fact before the chancery court is the reasonableness of
the proposed annexation. Over the years our case law has devel oped a number of factors that should be
consdered in this context. Before listing them, it should be emphasized that these factors are but indicia of
reasonableness and not separate or distinct testsin and of themsalves. Bassett, 542 So.2d at 921.

125. In aseries of cases beginning with Dodd, 238 Miss. at 396-97, 118 So.2d at 330, including
McElhaney, 501 So.2d at 403-04, and City of Greenvillev. Farmers, Inc., 513 So.2d 932, 941
(Miss.1987), this Court has recognized at least eight indicia of reasonableness. These are (1) the
municipdity's need for expansion, (2) whether the area sought to be annexed is reasonably within a path of
growth of the city, (3) the potential health hazards from sewage and waste disposa in the annexed aress,
(4) the municipdity's financid ability to make the improvements and furnish municipa services promised, (5)
the need for zoning and overdl planning in the areg, (6) the need for municipa servicesin the area sought to
be annexed, (7) whether there are natural barriers between the city and the PAA, and (8) the past
performance and time eement involved in the city's provision of servicesto its present resdents.

1126. Other judicially recognized indicia of reasonablenessinclude (9) the impact (economic or otherwise) of
the annexation upon those who live in or own property in the area proposed for annexation; Western Line,
465 So.2d at 1059; (10) the impact of the annexation upon the voting strength of protected minority
groups, Yazoo City, 452 So.2d at 842-43; (11) whether the property owners and other inhabitants of the
areas sought to be annexed have in the past, and for the foreseeable future unless annexed will, because of
their reasonable proximity to the corporate limits of the municipdity, enjoy the (economic and socid)
benefits of proximity to the municipality without paying their fair share of the taxes, Texas Gas
Transmission Corp. v. City of Greenville, 242 So.2d 686, 689 (Miss.1971); Forbesv. City of
Meridian, 86 Miss. 243, 38 So. 676 (1905); and (12) any other factors that may suggest reasonableness
ve non. Bassett, 542 So.2d at 921. More recent cases have also relied upon these twelve factors. In re
Enlargement & Extension of the Mun. Boundaries of the City of Madison, Mississippi: The City
of Jackson, Mississippi v. City of Madison, 650 So.2d 490 (Miss.1995) (hereinafter, "Madison™); In
re Extension of the Boundaries of the City of Columbus, 644 So.2d 1168 (Miss. 1994) (hereinafter,
"Columbus”).

127. Chancellor Bearden issued alengthy opinion centered around the traditiond twelve indicia of
reasonableness and focusing on our most recent annexation decisions. The chancellor clearly understood the
standard to be gpplied in this annexation matter and his task of looking at the "totality of the circumstances.”



The Objectors do not contest the annexation of parcels B through E. However, they have appedled and
take issue with the finding of reasonableness by the chancellor in regard to parcd A, both in whole and as
modified by the chancellor.

FACTOR NUMBER ONE
The Need to Expand

1128. The chancdllor found that because of the growth of the gaming industry Biloxi has increased in
population. Also, due to environmenta concerns, Biloxi is 85 to 95%"built out” and thus lacks developable
land to support its growing numbers. Harrison County disagrees and takes issue with the population count
used by Biloxi and the chancdllor.

1129. In connection with its Comprehensive Plan, Biloxi utilized the services of city planning consultant
Joseph Lusteck who performed an extengve land use survey which involved verifying housng and land use
information by driving into every area of the city. Lusteck employed graduate sudent interns from the
Universty of Southern Missssppi, aBiloxi city employee, and the full-time employees of Lusteck and
Associates.d)

1130. Lusteck tegtified that 77.94% of the land area of Biloxi is developed and that the city is approximately
85% built-out with regard to land that is not subject to development congtraints.(2! Thisis a high percentage
of build-out which resultsin alow percentage of land available to accommodate future growth. Lusteck
further stated that thisis acommonly used standard and it is common for acity to annex when it is 75%
build-out.

131. In regards to land use, Biloxi offers that Judge Bearden reviewed higtorica growth exhibits of Biloxi;
heard no contrary testimony from the Objectors on the city's build-out; examined the extensive testimony of
Lusteck, Nichals, Shambra, and Mayor Holloway; reviewed the land use survey; Environmenta Influences
Map; and the Comprehensve Plan Map; and personally drove with counsel throughout the city. In contrast,
the Objectors offered nothing substantive, only criticisms of Lusteck's methods.

1132. Due to geography and surrounding cities, Biloxi can only grow north. Harrison County Supervisor
Bobby Eleuterius, who objected to the annexation, testified that the advent of gaming had created
unprecedented growth on the Gulf Coast in the 1990's. He further admitted on cross-examination that the
population, business, and economy of Biloxi is growing very rapidly.

1133. Biloxi admits that during the 1980's its population dwindled. However, in the 1990's, Biloxi has seen a
resurgence of growth. Supervisor Eleuterius testified that the population of Biloxi is expanding because of
gaming. He dso testified that Keeder Air Force Base, located in the heart of Biloxi has expanded due to the
base closngs around the country.

1134. Traffic counts have increased substantiadly increased in Biloxi over the last ten years. Biloxi gpartments
have an occupancy rate of 90 to 100 percent. Lusteck testified that Biloxi will continue to increase in
population if Biloxi has enough land to accommodate future growth.. If Biloxi dlowed to grow, Lusteck
further testified that its population could grow to over 80,000 in the next 25 years.

1135. In other cases, we have concluded that cities have a need to expand based on virtualy identica
supporting evidence to that offered here. For example, in Extension of Boundaries of City of



Ridgeland v. City of Ridgeland, 651 So.2d 548 (Miss. 1995)(hereinafter "Ridgeland”), the evidence
included expert testimony on population growth, increased new building permit activity, lack of available
land to meet increasing development, and the need to expand the city's borders to exercise control over
development and to provide comprehensive planning growth. 1d. at 553-56; see also Columbus, 644
So.2d a 1173 (finding that Columbus needed to expand based in part on testimony from specific leaders
that most developable land within Columbus had dready been utilized); City of Southaven v. City of
Horn Lake, 630 So.2d 10, 17-18 (Miss. 1993)(hereinafter " Southaven")(finding that Southaven needed
to expand in part due to the rapid rate of growth of the city).

1136. In sum, we find that there is substantia and credible evidence to support Biloxi's need to expand
which has been established by Biloxi's build-out, population increase, economic growth, limited areasin
which to grow, the need for developable vacant land, traffic congestion, and the city's need for accessto |-
10.

FACTOR NUMBER TWO

The Path of Growth of the City

1137. After hearing testimony from Biloxi's witnesses and reviewing exhibits (P-430) showing growth of
subdivisons from 1978 to 1996 in Biloxi and the PAA, the chancdllor found that parce A of the PAA was
in the path of growth of Biloxi because Biloxi islimited in the directionsit can expand.

138. In Extension of the Boundaries of the City of Biloxi, 361 So.2d 1372 (Miss. 1978)(hereinafter
"Biloxi"), we deleted from annexation the area of Cedar Lake Road to the south of 1-10, the area north of
the Tchoutacabuffa River, east of Cedar Lake Road, and west of D'lberville, because of the poor access
from Biloxi. Therefore, Harrison County asserts that parcel A should not be consdered apart of Biloxi's
path of growth until trangportation corridors are provided to connect this areato the rest of Biloxi.
However, the 1978 Biloxi case, referred to by the Objectors, is not controlling because we expresdy held
that a prior annexation proceeding involving the same arealis not conclusive in a subsequent case. Biloxi,
361 So.2d at 1375. Further, Biloxi isin the process of widening Popps Ferry road and anticipates that the
gate will fund another connecting road in the near future.

1139. Biloxi countersthat its path of growth is cut-off to every direction except to the north. Both Lusteck
and city planner Edward Shambra testified that parcd A isin Biloxi's path of growth and isthe only area
available to accommodate its growth. Moreover, Biloxi argues that it is subgstantidly "built-out.” It hasa
rapidly increasing population and expects to have an additiond four thousand people employed due to the
opening of two new casinos.

140. Findly, in Meridian, 662 So.2d at 612-13, this Court found that the PAA was within Meridian's path
of growth based on evidence that the PAA wasimmediately adjacent to the city, was accessible by in use
public Streets, highways, and roads, was experiencing spillover of urban development from the city, and had
acommunity of interest with the city. 1d.; see also Ridgeland, 651 So.2d at 556-58. All these
circumstances are present here which likewise justifies the reasonableness of this annexation. Therefore, due
to the extengve growth of Biloxi, the limited area available for expansion, the geography of Biloxi, and
development in the PAA, we hold that there is substantial and credible evidence to support the finding that
the PAA isin Biloxi's path of growth.



FACTOR NUMBER THREE

The Potential Health Hazards

141. Citing Madison, 650 So.2d 490, the chancellor found that this indicium supported the reasonableness
of the annexation because the large number of septic tanksin use in the PAA pose athreet to the hedth of
PAA resdents. Despite this holding, Harrison County contends that the PAA resdents will not obtain any
sarvices for sewer or water which they do not dready have or have the ability to acquire. Supervisor
Eleuterius testified that PAA citizens dready receive solid waste and garbage disposa through the Harrison
Wastewater Management Didtrict. Further, Harrison County asserts that there are no solid waste landfillsin
the PAA.

1142. Over 85% of the peoplein the PAA are now without public water or sewer. This Court has held that
the use of septic tanksin the PAA may indicate possible hedth risks. Madison, 650 So.2d at 499; see
also Jackson, 551 So.2d at 866. However, we have dso said that this factor is rather inggnificant in the
overall test of reasonableness. Southaven, 630 So.2d at 19-20; Jackson, 551 So.2d at 866. Biloxi
contends that it is very important to this case where such alarge number (85%) of PAA residents are
without these basic services and the natura flow of water carries substances into Biloxi's current
boundaries.

143. In Mantachie, 685 So.2d 724 (Miss. 1996), objectors chalenged the city's sewer plan. There, we
gated that plans cdling for an extenson of servicesinto a PAA when economicdly feasble are not "per se
unreasonable.” 1 d. at 729 (citing Columbus, 644 So.2d at 1182). Mantachie had made "preiminary
inquiries” into the level of sewer service needed and its costs but could not make afina determination until
bids were submitted. | d. Ultimately, we found thet there was a sufficient commitment to uphold the
reasonableness finding because Mantachie had a generd plan with cost estimates. | d. Smilaly, Biloxi
arguesthat it has plan developed by engineers with engineering estimates and has monies committed for the
project. Thus, Biloxi argues that the plan is reasonable as the chancdlor found. We agree that there is
subgtantia and credible evidence of a potentia hedth hazard in the PAA, and the evidence then weighsin
favor of the reasonableness of the annexation.

FACTOR NUMBER FOUR
The Municipality's Financial Ability

1144. After examining the city's most recent financid report and budget, hearing the testimony of Biloxi
officas, and reviewing the Comprehensive Plan for the PAA, the chancdlor found that thisindicium was
reasonable because Biloxi "has the financid ability to make the improvements, to fund them, and dso to pay
the necessary increase in operating expenses caused by the annexation.”

145. Biloxi reiterates that it isin excellent financid condition and expects to increase with the addition of
new casinos and gaming activity. Financid consultant Demery Grubbs, Mayor Holloway, and city planner
Lusteck dl testified thet Biloxi has the financid capability to undertake the improvementsin the PAA. No
objector presented contrary testimony or evidence. Accordingly, we find that the financid ability indicium of
reasonableness has been met.

FACTOR NUMBER FIVE



The Need for Zoning and Overall Planning

1146. The chancdlor found that the evidence strongly suggested the need for overal planning and zoning
because the PAA would benefit from such. The Objectors have failed to show evidence to the contrary.
Wefind that Biloxi is better equipped to meet the need for zoning in the PAA. See Madison, 650 So.2d at
499-501; Southaven, 630 So.2d at 20. Thisindicium of reasonableness has been met.

FACTOR NUMBER SIX
The Need for Municipal Services

147. The chancdlor found that the PAA isin need of municipa services and that the Biloxi annexation
would provide parcd A with three new fire sationsin thefirst five years, alower fire rating, enhanced
police patrols, and the ingtdlation of severd park facilities. Harrison County contends however that, based
upon the testimony of Harrison County Sheriff Joe Price, Harrison County Fire Chief George Mixon,
Harrison County Board of Supervisor President Bobby Eleuterius, and planning expert Michad Bridge, fire,
utility, garbage collection, road and street maintenance and police services are more than adequite, if not
dready & amunicipd levd.

1148. Although Biloxi's comprehengve plan does not detail plans for more remote undevel oped aress,
Lusteck tedtified that these will be served when needed and economicdly feasible. The Objectors criticize
thislack of planning. However, we have held that "[p]lans that cal for extension of services into annexation
areas when economically feasible are not 'per se unreasonable.™ Mantachie, 685 So.2d at 729 (citing
Columbus, 644 So.2d at 1182).

149. Asthese utilities are revenue-driven enterprises, this gpproach makes sense. Biloxi intends to spend
approximatdy $12 million in water and sewer investmentsin the firs five years. We have hed thet "five year
plans’ such as Biloxi's are reasonable. See Columbus, 644 So.2d at 1182; Jackson, 551 So.2d at 861.
Also, in Madison, this Court found that the PAA needed municipal services based in part upon testimony
from the mayor that the city could provide quicker police response, additional police protection, first leve
fire protection, and overadl planning. Madison, 650 So.2d at 501-02. The evidence presented in this
indicium and throughout this litigation shows thet parcel A will receive enhanced municipa servicesin
accord with this Court's language in Madison, 650 So.2d at 594 (residents of the PAA will receive
something of vauein return for their tax dollars). Thus, we find thet thisindicium weighsin favor of the
reasonableness of annexation.

FACTOR NUMBER SEVEN
Natural Barriers

160. The chancellor found that “the naturd barriers are not sufficient to prohibit the annexation of the PAA."
Harrison County asserts that Biloxi is attempting to annex an identical area north of 1-10 which, in 1978, we
deleted from Biloxi's annexation boundaries. See Biloxi, 361 So.2d 1372 (Miss. 1978). There, we found
that the Tchoutacabuffa River was a serious impediment to accessbility and that the area north of 1-10
where it crosses the river was inaccessble and unreasonable for Biloxi to include in its annexation. Seeid.

at 1374. Harrison County asserts that the conditions which exist within the area today are dmost exactly the
same asin 1978. Most importantly, the road network isthe same in terms of 1-10, Cedar Lake Road, and
Tchoutacabuffa River.



151. Smilar to the Jackson decison which confirmed that county lines can be successfully crossed, Biloxi
argues that the county judicid digrict line in thisinstance does not serve as a barrier. See Jackson, 551
S0.2d at 865-66. Other natural barriers have not prevented annexation in other cases. See, e.g.,
Columbus, 644 So.2d at 1174-75 (floodplain); Southaven, 630 So.2d at 23 (interstate highway); In re
Enlargement of the Corporate Boundaries of the City of Booneville, 551 So.2d 890, 893 (Miss.
1989) (floodways). Moreover, Biloxi has undertaken to widen Popps Ferry Road to make the PAA more
accessble. Lusteck also tedtified that there are no natura barriers which present sufficient difficultiesto
annexation in light of the current growth of Biloxi. Findly, aprior ruling in 1978 is not contralling. See
Biloxi, 361 So.2d at 1375. Biloxi contends that its continued growth will spill over into parcel A inthe
immediate future and it has planned for that future. We agree with Biloxi and continue to adhere to our
precedent in Columbus and Southaven. For these reasons, thisindicium weighsin favor of annexation.

FACTOR NUMBER EIGHT

Pagst Performance

1652. The chancdlor found that Biloxi had provided in atimely fashion the capitd improvements and
municipa servicesto the area as provided in the 1978 annexation. Harrison County disagrees and asserts
that Bobby Eleuterius tetified that the Harrison County Board of Supervisors has a palicy of dways
opposing annexation. Eleuterius dso tedtified thet in the past he has been caled upon many times by Biloxi
for funds for roads, streets and civic projects. Further, Harrison County asserts that, even with the advent
of gaming, Biloxi Hill relies upon the board for financid ad in road projects, bridge building and dl bridge
maintenance.

153. Miched Bridge, city plan expert for Harrison County, testified that the services promised by Biloxi in
the 1978 annexation are still incomplete because of the bility problems with the extension of services
in the area. Numerous objectors and other concerned citizens testified about the problemsin Ward 7 which
dedlt with storm water, drainage water and sewer services.

154. Biloxi has gpproved a Comprehensive Plan which contains plans and funding to manage and upgrade
facilities, services and the adminigtration throughout the city. Lusteck testified that Biloxi has done agood
job with regard to past performance. It offered zoning, full-time police and fire protection, and afull range
of other municipa sarvices. Sinceits last annexation Biloxi has improved to aclass 5 fire rating (Harrison
County is now an 8) and offers adequate fire protection. The community development department, the
planning department, the zoning department, and the code enforcement department are operated in a
capable and reasonable manner. Biloxi has also done agood job of maintaining its infrastructure and roads.

155. In response to Harrison County's accusations of improper service regarding drainage, Lusteck testified
that Biloxi has undertaken to significant response to flooding complaints and has indituted a FEMA study
for sormwater drainage. Additionally, the city has budgeted for sormwater improvements.

156. In Meridian, we found that the delay in providing some of the services was aresult of the
undeveloped nature of the annexed territory, which had no need for services, and should not prevent
annexation. Meridian, 662 So.2d at 609-10. Due to the influx of gaming, thereis substantia evidence that
Biloxi's economy is on the rise and the city should be able to make capitd improvements to the PAA.

FACTOR NUMBER NINE



The Impact of the Annexation

157. The chancellor found that "when the equities are baanced, the residents of the PAA will receive
capitd improvements and municipa services that will outwegh the impact of additiond taxes." See
Jackson, 531 So.2d 861, 867-68. The Objectors object to the annexation of parcel A of the PAA. The
individua objectors, who reside in the PAA or in Biloxi, contend that the annexation is generdly not
"reasonable” under Miss. Code Ann. § 21-1-33, because it would have a negative impact on the residents
of Biloxi and the PAA.

158. Theindividua objectors emphasize that "fairnessto al parties has aways been the proper focus of
[the] reasonablenessinquiry.” See Columbus, 644 So.2d at1172. Therefore, they contend that the
chancdlor's finding of reasonableness was manifestly wrong and unsupported by substantial evidence
because () Biloxi failed to assess currently unmet needs of its citizens or to determine whether its
government would add or detract from the lives of the individua objectors or other citizens, and (b) if Biloxi
had made such an assessment it would have found that this annexation would adversdy affect both the
individua objectors and their current residents.

159. In Columbus, we posed a cost-benefit equation placing the burden on municipdities to prove that the
benefits PAA residents would receive would bear some reasonable relation to the tax dollars they would be
compelled to expend. 644 So.2d at 1172. The individua objectors offer this Court evidence that the costs
to the PAA resdents would be savere. Fird, Biloxi admits that its tax millage rate is among the highest in the
date a 57 mills. Lusteck also testified that Biloxi would collect "impact fees' for scorm water drainage from
PAA resdents. Biloxi charges a garbage collection fee aswdl as permit fees for numerous activities that
currently require no such fees.

1160. Further, some PAA residents with fixed incomes testified that the increase to Biloxi taxes might cause
them to lose their homes. Other PAA residents testified that as multi-acre tract owners the imposition of
municipal taxes would increase the tax burden. Further, others who own tractsin the PAA but reside
elsawhere are doubly affected because of the lack of the homestead tax exemption.

161. In Hattiesburg, this Court Sated asfollows:

Upon examination of the record and the chancellor's findings, however, it is clear that the chancdlor
accorded the proper weight to this factor of reasonableness. The people living in the proposed
annexation area did not want to be apart of Hattiesburg. They wanted to maintain their rurd lifestyle.
They liked living in the area because the people were friendly, there was a good school close by and
there was a sense of community among the residents. Some feared that if the area were annexed, they
would lose their sense of community and identity .

588 So0.2d at 826. The individua objectors contend that smilar concerns are raised here and urge this
Court tofind asit did in Hattiesburg.

162. In Southaven, 630 So.2d at 23, we noted that the mere fact that resdents in the PAA will haveto
pay more taxes is insufficient to defeat annexation. Rather, this Court will "baance the equities by
comparing the city's need to expand and any benefits accruing to the residents from the annexation with any
adverse impact, economic or otherwise, which will probably be experienced by those who live in and own
property in the annexation area.” Southaven, 630 So.2d at 23-24(quoting Jackson, 551 So.2d at 867-



68.). The chancellor properly balanced these equities and found the annexation reasonable based upon
Substantia evidence.

163. Thisindicium of reasonablenessis close. Theindividual objectors are apparently vehemently opposed
to annexation. However, as stated above, the resdents of the PAA will receive something in exchange for
their tax dollars. Therefore, athough the individua objectors make a strong argument againgt annexation
under thisindicium, it is only oneindicium of the twelve and isnot in and of itsdf conclusive.

FACTOR NUMBER TEN
The Impact Upon the Voting Strength of Protected Minority Groups

164. The chancellor held that the annexation would not cause any dilution of minority voting strength. Biloxi
offered evidence that based on the 1990 Census the population of African-Americans congtituted
approximately 16.59% of a population age 18 years and older in Biloxi as presently configured and about
15.4% for Biloxi after annexation. Based on these numbers, Lusteck testified that this indicium had been
satisfied. Furthermore, Lusteck testified that the annexation would have no problem of receiving gpprova
under the Voting Rights Act. Thisfactor should not be afforded greet weight Snce it was not raised by an
African-American. See Columbus, 644 So.2d at 1180; Jackson, 551 So.2d at 868. Therefore, this
indicium does not weigh for or againgt the reasonableness of annexation here.

FACTORNUMBER ELEVEN
Whether PAA Residents Benefit by the Proximity of the Municipality

1165. The chancellor held that this indicium was reasonable because many of the PAA resdentswork in
Biloxi and use Biloxi facilities. The Objectors argue that the evidence shows that the PAA is an idedl
community for persons who work in cities ranging from New Orleans to Mobile because of the close
proximity to I-10. The individua objectors aso point out that Biloxi Mayor Holloway admitted that no
empirica study had been done by Biloxi to determine how many PAA residents attend church, shop, or
even work in Biloxi.

166. However, trid testimony established that numerous people living in the PAA work or own businesses
in Biloxi. The development of the PAA has grown in large part due to its proximity to Biloxi. Citizens of the
PAA have enjoyed economic benefits due to the availability of jobs, increased commercid activity asa
result of the gaming industry, and the use of other Biloxi fadilities. Biloxi's cultura events, festivas, and
recregtiond facilities are fully utilized by persons within the PAA. Findly, mogt of the PAA has a Biloxi
mailing address dready. These types of factors supported annexationsin Ridgeland, 651 So.2d at 561,
and Madison, 650 So.2d 504-05. Thus, we find that this indicium of reasonableness weighsin favor of
annexation.

FACTOR NUMBER TWELVE
Any Other Factors

167. The chancedllor here discussed the effect of the D'lberville Water and Sewer Digtrict and its purported
annexation of the area of parcd A north of the City of D'lberville. Further, he determined that Biloxi did not
need al of parce A of the PAA to accommodate its projected growth. Thus, he reduced the size of parce



A awarded to Biloxi.

1168. The chancellor must consder dl factors and determine whether, under totality of circumstances,
annexation of property isreasonable. | n re Exclusion of Certain Territory from City of Jackson, 698
S0.2d 490, 493 (Miss. 1997). Also, this Court only reverses when chancery court has employed erroneous
legdl standards or when it isleft with afirm and definite conviction that mistake has been made. In making
this determination, annexation must be viewed from perspectives of both of the city and the landowners of

proposed annexation area. Matter of Enlargement & Extension of the Mun. Boundaries of the City
of Jackson, 691 So.2d 978, 980-81 (Miss. 1997).

169. In effect, the chancdlor's modification of parcd A works as an adequate, reasonable compromise of
al the competing interests here. Biloxi is alowed to move north of the Back Bay and achieve its main gods,
i.e. accessing 1-10 and adding some growing room to the north. D'lberville achieves its most likely god of
preventing Biloxi from annexing that portion of parcd A to itsimmediate north. Also, some individua
objectors will remain outsde the city to the north. Hence, the chancellor's finding of reasonableness should
not be disturbed. The finding of reasonableness by the chancellor is affirmed.

. WHETHER THE LOWER COURT ERRED IN FAILING TO ADDRESSTHE ISSUES
RAISED BY THE HARRISON COUNTY SCHOOL DISTRICT THAT:

A) BILOXI HASNOT SHOWN IT WILL PROVIDE REASONABLE PUBLIC SERVICES
AND IMPROVEMENTSIN THE AREA PROPOSED TO BE ANNEXED WITHIN A
REASONABLE PERIOD OF TIME; AND

B) THE PROPOSED ANNEXATION, UNDER THE PRESENT STATE OF LAW,
WOULD HAVE A DEVASTATING IMPACT ON THE HARRISON COUNTY SCHOOL
DISTRICT.

1170. By separate order this Court granted the joint motion to dismiss apped asto Appellant Harrison
County School Didrict and Appellee Biloxi Public School Didtrict pursuant to M.R.A.P. 42(b). The School
Didrict's assgnment of error is therefore moot.

CONCLUSION

171. The chancdllor gpplied al the indicia of reasonableness and determined under the totdity of the
circumstances that annexation was reasonable. However, the chancellor aso determined that annexation
was only reasonable as to a certain portion of parcel A of the PAA. In making his determination, the
chancdllor viewed annexation from the perspective of Biloxi as well asthe PAA resdents and the other
objectors. Therefore, we are not |eft with afirm and definite conviction that the chancellor made amistake
and erred. Further, we hold that there is substantia and credible evidence to support the chancellor's finding
of reasonableness. Therefore, the judgment of the Chancery Court of Harrison County is affirmed.

172. JUDGMENT AFFIRMED.

PRATHER, CJ., PITTMAN, P.J., BANKS, McRAE, MILLS, WALLER AND COBB, JJ.,
CONCUR. SULLIVAN, P.J.,,NOT PARTICIPATING.



1. Millsgps College senior Rogen Chhabrawas hired by Lusteck to adapt a computer to hold alarge
capacity of data and formulate land use spreadshests.

2. "Development condraints' include land owned by individua () who are not developing it.



