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BEFORE McMILLIN, CJ, DIAZ, AND LEE, JJ.
DIAZ, J., FOR THE COURT:

1. Jessica Harris gppedls the decision of the Harrison County Circuit Court which awarded Frank and
Angle Lewis actud and punitive damages in a defamation lawsuit againg the gppellant. Harris raises the
following issuesin her apped: (1) whether the verdict of the jury was supported by sufficient evidence, (2)



whether the verdicts of the jury were againgt the weight of the credible evidence, (3) whether the trid court
erred in failing to conduct afair and proper trid resulting in manifest injustice, and (4) whether the lower
court erred in giving jury ingructions P-7, P-8, 11, and C-50. Finding no error, we affirm. Frank and Angle
and their children Jenaand Frank 111, cross gpped. They raise the following issue: (1) whether the trid court
failed to properly answer the jury's question regarding an award of attorney's fees. Finding no error, we
deny the cross-apped.

FACTS

2. In August 1996, Frank and Angle Lewis and their children moved to the Briarwood Subdivisonin
Gulfport, Mississippi from New Orleans, Louisana With seventeen years of experiencein law
enforcement, Frank found employment with the Harrison County Sheriff's Department. Angle transferred
with Kmart, her employer of seventeen years. Jenaand Frank 111 entered the Harrison County public
school system.

3. While clearing their lot in preparation to set up their manufactured home, Frank and Angle were
approached by Jessca Harris. Harris advised them that trailers were not dlowed. Additionaly, Harris
circulated aletter around the neighborhood expressing disapprovd of trailers. Despite these attempts to
prevent house trailers, the Lewises trailer and other trailers were alowed.

4. Lieutenant Pat Pope of the Gulfport Police Department ordered an investigation of the Lewises based
on an anonymous letter which described drug activity a their trailer. Officer Brian Donovant of the Gulfport
Police Department conducted a two week investigation of the Lewises including survelllance, collection of
curbside trash, and coordination with the Harrison County Sheriff's Department'sinternd affairs divison.
On November 20, 1996, the Lewises trailer was searched by law enforcement officers. The search
conducted was ajoint effort with the Harrison County Joint Task Force and Gulfport Police Department.
Officer Donovant and officers from the Harrison County Sheriff's Department and Biloxi Police Department
searched the trailer with the consent of Frank. The search did not revea any crimind activity. Nonetheless,
Harris continued to make alegations to law enforcement officias and others. In aletter dated December 2,
1996 to Lt. Pope, Harris stated that the Lewises were "drug cookers' and used "a strong green light" in the
manufacturing process.

5. Harris aso threatened violence againgt the Lewises, and Lt. Pope informed them of her threats. Another
anonymous |etter soon followed which aso described a drug manufacturing process involving a green light.
Harris again contacted Lt. Pope and explained that the Lewises were illegdly manufacturing drugs and using
agreen light in the process. The December 2nd letter was forwarded to Harriss niece in an effort by Lt.
Pope to end the accusations. According to Ed Fortenberry, the president of the Briarwood Homeowners
Association, Harris aso approached him about the Lewises. She dlegedly told him the same things she had
described to Lt. Pope regarding the Lewises. Fortenberry was aso contacted by the Chief of the New
Orleans Police Department regarding a letter written on Briarwood Homeowners Associgtion letterhead
about the Lewises and their dleged activities. Christina Weaver, a neighbor in the Briarwood West
Subdivision, testified that she was present at Fortenberry's house when Harris made statements that the
Lewises were cooking drugs in their home.

116. Harris o trespassed on the Lewis property and followed the minor children which resulted in staking
charges againg Harris. Angle went to counsdling as aresult of the stress she suffered from Harriss
harassment and defamation of her family.



7. On August 12, 1997, ajury awarded Frank E. Lewis, J. $3000 actuad damages and Angle P. Lewis
$3500 in actua damages and $900 in punitive damages. Neither of the minor children were awarded
damages. Thetrid court denied Harriss motion for INOV or in the dternative anew trid and her motion
for remittitur. Fedling aggrieved, Harris appea s this decision.

DISCUSSION

18. Asstated in Dept. Human Services v. Moore, 632 So. 2d 929, 933 (Miss. 1994), objections must be
meade at the time offered in order to object to evidence viagpped. M.R.E. 103(a)(1), Anderson v. Jaeger,
317 So0.2d 902, 907 (Miss.1975) (timely objection necessary to preserve issue for gppedl, it istoo late to
raise issue for fird time in motion for new trid). The well-recognized rule isthat atrid court will not be put
in error on apped for ameatter not presented to it for decison. Natural Father v. United Methodist
Children's Home, 418 So.2d 807 (Miss.1982). In this case, no objection, timely or otherwise, was raised
before, during or after thetrid to amgority of the issues raised in this gpped. Therefore, in the interest of
clarity, we will address each assgnment of error asserted by Harris and the Lewises in their cross gpped.

I.WHETHER THE VERDICT OF THE JURY WAS SUPPORTED BY SUFFICIENT
EVIDENCE

[l.WHETHER THE VERDICT OF THE JURY WERE AGAINST THE WEIGHT OF THE
CREDIBLE EVIDENCE

19. In Fulton v. Mississippi Publishers Corp., 498 So.2d 1215, 1216 (1986), the Mississippi Supreme
Court held that the threshold question in a defamation action is whether the statement was defamatory
because if the statement was not defamatory, little ese matters. In the procedurd life of a defamation suit,
the lower court determines whether the statement bears the meaning ascribed to it by the plaintiff and if this
meaning is defamatory. Manasco v. Walley, 216 Miss. 614, 630, 63 So.2d 91, 96 (1953); Restatement
(Second), Torts § 614 (1977). If the lower court decides againgt the plaintiff on either of these questions,
the caseis ended. Id. In determining whether a statement is defamatory, MissisSppi recognizes the common
law rule thet:

Any written or printed language which tends to injure oné's reputation, and thereby expose him to
public hatred, contempt or ridicule, degrade him in society, lessen him in public esteem or lower himin
the confidence of the community is actionable per se.

Fulton, 498 So. 2d at 1217. However, the truth is a defense. Miss. Congt. Art. 3, § 13, (1890).

110. In Ferguson v. Watkins, 448 So. 2d 271, 275 (Miss. 1984), the supreme court refined the common
law rule to require that:

the words used must have been clearly directed at the plaintiff [and] the defamation must be clear and
unmistakable from the words themsdlves and not the product of innuendo, speculation or conjecture.

FHndly, in Franklin v. Thompson, 722 So. 2d 688, 692 (112 )(Miss. 1998), the court Stated:
To edablish aclam for defamation, a plaintiff must prove the following e ements:

(1) afdse and defamatory statement concerning plaintiff;



(2) unprivileged publication to third party;
(3) fault amounting & least to negligence on part of publisher;

(4) and either actionability of statement irrespective of specid harm or existence of pecid harm
caused by publication.

Moon v. Condere Corp., 690 So. 2d 1191, 1195 (Miss.1997)

11. On gpped, Harris challenges the legd sufficiency of the evidence presented againg her. This Court's
scope of review islimited to the same examination as that of the tria court in reviewing the motionsfor a
directed verdict, aJNQOV, or arequest for a peremptory ingtruction. C. N. Thomasv. Harrah's
Vicksburg Corp., 96-CA-01311-COA ( 15) (Miss. App. 1999). When considering amotion for directed
verdict, thetrid judge views dl of the factsin the light most favorable to the non-moving party. Turnbough
v. Steere Broadcasting Corp., 681 So. 2d 1325, 1326 (Miss. 1996). Accordingly, thetrid judgeis
required to analyze the evidence and determine whether the non-moving party's evidence is so lacking that a
reasonable and fair-minded jury would be unable to return a verdict in favor of the non-moving party. Tate
v. Southern Jitney Jungle, 650 So. 2d 1347, 1349-50 (Miss. 1995). In the case at bar, Harris did not
move for adirected verdict at the close of the Lewises case; therefore, her issue on apped is proceduraly
barred. Neverthdess, asmple andysis of the evidence indicates that a motion for a directed verdict would
have been properly denied had one been made in this case.

112. In the case sub judice, legdly sufficient evidence existed to find Harris liable for the defamation of the
Lewises. The Lewises made out a primafacie case by showing that Harris authored numerous fase and
accusatory letters which stated that they "cooked drugs under green lights," made alegationsto law
enforcement officials that they were drug dedlers, and told members of the Briarwood Homeowner's
Asociation that they manufactured drugsin their house trailer. Since the Lewises put forth sufficient,
credible evidence, the trid judge was required to leave the find decison to the jury.

113. Harris dso asserts that the jury verdict was againgt the overwheming weight of the evidence. A mation
for anew trid goesto the weight of the evidence and not its sufficiency. The standard of review for jury
verdictsin this sate iswell established. Once the jury has returned averdict in acivil case, we are not at
liberty to direct that ajudgment be entered contrary to that verdict short of a concluson on our part that,
given the evidence as awhole, taken in the light most favorable to the verdict, no reasonable, hypothetica
juror could have found as the jury found. Sarcher v. Byrne, 687 So.2d 737, 739 (Miss. 1997). Our
standard of review in cases involving an objection to ajury verdict based on the argument that the verdict
was againg the overwhelming weight of the evidence has most recently been explained by the Missssippi
Supreme Court in Herrington v. Spell, 692 So.2d 93, 103-04 (Miss.1997), wherein the court stated:

In determining whether a jury verdict is againg the overwheming weight of the evidence, this Court
must accept as true the evidence which supports the verdict and will reverse only when convinced that
the circuit court has abused its discretion in failing to grant anew trid. Only when the verdict is so
contrary to the overwhelming weight of the evidence that to alow it to stand would sanction an
unconscionable injustice will this Court disturb it on gopedl.

(citations omitted).



1114. In making the determination of whether averdict is againg the overwheming weight of the evidence,
this Court must view dl evidence in the light most consgtent with the jury verdict, and we should not
overturn the verdict unless we find that the lower court abused its discretion when it denied the motion.

Veal v. Sate, 585 So. 2d 693, 695 (Miss. 1991). The proper function of the jury is to decide the outcome
in thistype of case, and the court should not subgtitute its own view of the evidence for that of thejury's. Id.
Upon reviewing dl of the evidence presented in the light most conastent with the verdict, we find that the
trid judge did not abuse his discretion in denying Harriss motion for INOV, or in the dterndive, anew trid.
Accordingly, we dismiss this assgnment of error as lacking in merit.

. WHETHER THE TRIAL COURT ERRED IN FAILING TO CONDUCT A FAIR AND
PROPER TRIAL RESULTING IN MANIFEST INJUSTICE

115. Harris asserts that the trid court erred in failing to conduct afair and proper trid by dlowing evidence
and opinion testimony by lay witnesses to be admitted into evidence. It isimportant to note that pro se
parties are held to the same rules of procedure and substantive law as represented parties. A.B. Dethlefs v.
Beau Maison Development Corp., 511 So. 2d 112, 118 (Miss. 1987). Accordingly, Harrisis
proceduraly barred on gpped from raising an argument not put before the trid court. Handley v. State,
574 So. 2d 671, 688 (Miss. 1990). Since Harrisfailed to object at tria, her third assgnment of error has
no merit.

IV.WHETHER THE LOWER COURT ERRED IN GIVING JURY INSTRUCTIONS P-7, P-8,
11, AND C-50

1116. This Court does not review jury ingructions in isolation. Rather, ingtructions are read as awhole to
determine if the jury was properly indructed. Accordingly, defects in specific instructions do not require
reversa "where dl ingtructions taken as awhole fairly--athough not perfectly--announce the gpplicable

primary rulesof law.” Starcher v. Byrne, 687 So. 2d 737, 742-43 (Miss. 1997).

1117. The following exchange took place between Harris and the trid judge after the jury indtructions were
selected:

THE COURT: Are you satisfied with the jury ingtruction or do you have any objection to any of the
ingructions?

MS. HARRIS: | 'm satisfied.

Nonetheless, she ill assgns error with severd of the jury ingructions. Unfortunately, Harris again failed to
object a thetrid level. Her fallure to raise objections at the trid court level bars any consderation of these
adleged deficiencies by this Court. Handley , 574 So. 2d a 688. Accordingly, this assgnment of error is
procedurdly barred.

CROSS-APPEAL

WHETHER THE TRIAL COURT FAILED TO PROPERLY ANSWER THE JURY'S
QUESTION REGARDING AN AWARD OF ATTORNEY'SFEES

118. The Lewises assart thet the trid judge should have informed the jury that if punitive dameges are
proper, then attorney fees may be awarded. However, the Lewises failed to preserve thisissue for gppedl.



As stated before, where an issue is not raised at the tria court levd, it is proceduraly barred on appedl. Id.
Therefore, we do not consider the merits of the cross-gpped.

STATUTORY DAMAGESAND INTEREST

1119. Since 1857, Mississippi has imposed a mandatory pendty on parties who unsuccessfully appedl to the
Mississippi Supreme Court. Miss. Rev. Code. Ch. 63, Art 12 (1857). Furthermore, by statute, appellants
are required to be charged with 15% of the judgment if it is (1) afind judgment (2) of the type specified by
the satute is (3) affirmed unconditiondly (4) by the Missssppi Supreme Court. Miss. Code Ann. § 11-3-
23 (Rev. 1991). The statute expresses a bona fide interest in providing a measure of compensation for the
successful gppellee who has endured the rigors of successful appdlate litigation. Walters v. Inexco Oil.
Co., 440 So. 2d 268, 274-75 (Miss. 1983).

1120. Although not requested in this case, Harris s required to be charged with 15% of the fina judgment
snce we are affirming the lower court. The public policy supporting the satutory pendty certainly justifies
its gpplication in this defamation case. The statute is designed to discourage frivolous appeds and to
provide compensation for the successful appellee. The statute directs the imposition of penalties based upon
the judgment or decree affirmed if it is monetary. Therefore, we impose a statutory pendty of 15% upon
such sum.

121. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT ISAFFIRMED.
THE CROSS-APPEAL ISDENIED. STATUTORY DAMAGESAND INTEREST ARE
AWARDED TO THE APPELLEES. COSTSARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, LEE, MOORE,
PAYNE, AND THOMAS, JJ., CONCUR.



