IN THE COURT OF APPEALS
OF THE
STATE OF MISSI SSI PPI
NO. 98-KA-00314-COA

TOMMY GOREE A/K/A TOMMY JAMES GOREE A/K/A JOE WORM A/K/A

'‘GEE TEE' APPELLANT
V.

STATE OF MISSISS PPI APPELLEE
DATE OF JUDGMENT: 02/20/1998

TRIAL JUDGE: HON. LARRY EUGENE ROBERTS

COURT FROM WHICH APPEALED: LAUDERDALE COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: TREASURE R. TYSON

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: W. GLENN WATTS
DISTRICT ATTORNEY': BILBO MITCHELL
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: 02/20/1998: AGGRAVATED ASSAULT: SENTENCED TO

SERVE A TERM OF (20) YEARS WITH NO POSSIBILITY
OF PAROLE OR EARLY RELEASE FROM SAID
SENTENCE; SENTENCE SHALL RUN CONSECUTIVE
TO DEFENDANT'S SENTENCE IN LAUDERDALE
COUNTY CAUSE NUMBER 434-97; DEFENDANT
SHALL PAY COSTS OF COURT IN THE AMOUNT OF
$245.50.

DISPOSITION: REVERSED AND REMANDED- 08/17/99
MOTION FOR REHEARING FILED:

CERTIORARI FILED:

MANDATE ISSUED: 09/07/99

EN BANC.

THOMAS, J.,, FOR THE COURT:

1. Aggrieved by his conviction for aggravated assault in the Circuit Court of Lauderdale County, Tommy



James Goree apped s on the following issues of error:

I.WHETHER THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF GOREE'S
GANG ACTIVITY?

II.WHETHER THE TRIAL COURT ERRED IN ALLOWING EXPERT TESTIMONY ON
THE ISSUE OF GOREE'SALLEGED GANG INVOLVEMENT?

. WHETHER THE JURY'SVERDICT WASAGAINST THE OVERWHELMING WEIGHT
OF THE EVIDENCE AND WHETHER THE TRIAL COURT ERRED IN DENYING THE
JNOV?

2. Finding error, we reverse and remand for anew trial. Our review, however, will be limited and will
address only that issue which required reversa or discussion on the merits. All other issues lack merit and
do not warrant discusson.

FACTS

3. In the early morning hours of July 14, 1997, a shooting occurred in a vehicle operated by Tommy J.
Goree whilein the parking lot of the Dixie Pak-A-Sak convenience store on 24th Avenuein Meridian,
Mississppi. Officer Michael Hoadley of the investigation's divison of the Meridian Police Department was
working a surveillance detail directly across the street from the Pak-A-Sak at the time of the shooting due
to the fact that several armed robberies had occurred at various convenience stores in the Meridian area.
Officer Hoadley testified that while he sat in surveillance at the Pak-A-Sak, he observed alate 70's model
Chevrolet Nova pull into the Pak-A-Sak parking lot. Two males approached the vehicle and began to
engage in conversation with the occupants. Officer Hoadley was unable to identify the persons occupying
the Nova due to his angle of view but testified that during the course of events he heard what gppeared to
be the sound of a gunshot. Officer Hoadley then observed the two maes run from the Novatowards the
store, at which time the Nova sped off down 24th Avenue.

4. Dwight Horne testified that sometime between 11:00 p.m. and midnight he went to the Pak-A-Sak for
some snacks and a drink. Horne testified that he saw Tommy Goree drive up and that he and afriend,
Michadl Jmerson, waked over to Goree's car to talk with him about nothing in particular. Horne stated that
Tammy Seals was d 0 Sitting in the vehicle behind Goree in the back seat. During their conversation, Goree
asked Horne for money, to which Horne pulled out his pockets and stated that he did not have any money
to give. Goree then grabbed Horne and stated to Horne that he knew who he was. Goree then pulled
Horne by his shirt with both hands into the car. Horne further tetified that Seal's then reached over the front
seet and put agun to the right side of his head. Luckily, Horne managed to ether jerked away from Goree's
grip or was pulled out of the car by Jmerson just before the gun, which Sedls had been holding to his head,
discharged and struck Goreein the leg. Horne and Jmerson then fled from the vehicle and ran towards the
store. At trid, Horne identified Goree and Seals as the persons who had assaulted him in the Pak-A-Sak
parking lot on July 14, 1997.

ANALYSIS



WHETHER THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF GOREE'S
GANG ACTIVITY?

5. Goree argues that the testimony elicited by the State on the issue of Goreg's involvement with an area
gang known as the Black Gangstersfailed to pass muster under M. R. E. 403 and should have been ruled
inadmissible by the trid court asirrdevant and unduly preudicia. Goree argues that the State's use of his
suspected gang affiliation for purposes of proving motive in the aggravated assault of Horne was without
substantia foundation and amounted to pure speculation and innuendo. During presentation of the State's
case-in-chief, the prosecution dicited testimony regarding Goree's gang affiliation while questioning Walter
Johnson, afriend of Goree who was present at the Pak-A-Sak during the assault of Horne. After timely
defense objection on the admission of the gang affiliation testimony, discussion was held on the admissibility
of the proposed testimony under M. R. E. 404 (b).

Q. Now when you l€ft, pulled away - - well, let me ask you this. Are you and Mr. Goree and Mr.
Williams and Ms. Sedls, arey'dl in any kind of organization together?

A. No.
Q. You're not?
A. No, srr.

BY MRS. TY SON: Objection as to relevance, Y our Honor. | don't see what this has to do with
anything.

BY THE COURT: Objection is overruled.
Q. Areyou - -

BY MRS. TYSON: Y our Honor, | would ask for amotion outside the presence of thejury at this
time.

BY THE COURT: Y ou want to be heard outside the presence of the jury?
BY MRS. TYSON: Yes, Sir.

BY THE COURT: Ladies and gentlemen, if | can get you one more time to return to the jury room, |
will bring you back in just a moment.

(WHEREUPON, THE JURY WAS EXCUSED FROM THE COURTROOM AT 3:50 P.M.
AND THE FOLLOWING WASHEARD IN THEIR ABSENCE, TO-WIT:)

BY THE COURT: All right. Mr. Prosecutor, whet is the purpose for thisline of questioning?

BY MR. ANGELO: I'm wondering what his connection isto the defendant. And | think that thereisa
sgnificant probability that dl of these individuals arein a - - are gang members together, Y our Honor.

BY MRS. TYSON: Y our Honor - -



BY THE COURT: Wdll, just aminute. This witness has referred to the defendant as his brother. And
there was some innuendo in the last witness testimony that the victim was grabbed around the collar
and pulled insde the car with the question like you know who | am, which could have a connotation
you know my name or you know what my gatus is in the community. Where are we headed? Isthisa
motive for the crime, gang reated?

BY MR. ANGELO: Yes, gr.

BY MRS. TYSON: Y our Honor, we ask that any references to gang organizations or affiliations
organizations, whatever, be - - be denied that the Didtrict Attorney be alowed to mention this. | don't
see what this has to do with the crime, why - - if, in fact it did happen. He has dready tedtified that
they're friends. They have been old friends. | don't see that any kind of gang affiliation or organization
has any rdlevance to this crime.

BY MR. ANGELO: He's dso tedtified that there were no gunsin the car when, obvioudy, there was
one. And another witness, Fred Williams, says that there were two or three gunsin the car, including
ashotgun.

BY MRS. TY SON: He very may have not known that there were any gunsin the car. To his
knowledge that may be true.

BY THE COURT: You are deding with a4.04 (b) [9c] issuein my judgment. Let me ask the
prosecution this. It has got to be more than innuendo. Areyou - - are - - you have any witness that
you anticipate that's going to testify that this shooting was in some way motivated by gang-related
activity?

BY MR. ANGELO: Judge, | can't - - | got - - how can | we say - - how can we say whether it is

gang related or not? I mean, other than - - other than the - - the people - - the occupants of the car
being gang members?

BY MRS. TYSON: Wdl, then - -
BY THE COURT: Wdl, | assume- -

BY MR. ANGELO: Armed gang members, ong with Tammy Sedls, the - - the stated witness of the
defendant who says that the reason they were armed that day was because they had some trouble
with some gang from the east Sde.

BY MRS. TYSON: | dont think she used the word gang in her statement.

BY MR. ANGELO: Wdl, whether you use the word gang or not, some people from - - that's not the
word she used, but some other people that they were having trouble with, that they were afraid of is
why they were armed.

BY MRS. TYSON: Your Honor, | till - - 1 till ask that it not be allowed to be presented to the jury.
It's extremely pregjudicid, has no probative value.

BY THE COURT: Wdll, | don't know where we are headed as far as a motive for the crime question.



BY MR. ANGELO: Gang &ffiliation is not even necessarily 4.04 (b) [sic] item. | mean, other than it
certainly goesto bias. It certainly goes to witness credibility. | redize I've caled this witness, but, |
mean, he was, obvioudy, associated with the defendant.

BY MRS. TYSON: Your, Honor, | think he - -

BY MR. ANGELO: The defendant who is a - - the defendant who is a gang member, and then you
have the stated witness of the - - of the defense who is going - - who said in her statement to the
police that she was armed and they were armed that day because of problems that they were having
with agang - - with the gang from the other side of town.

BY MRS. TYSON: Your Honor, | think heis bringing the character of the accused in under 4.04 (a)
[sic]. We have not brought his character out, and | don't think the prosecution has any - - any reason
to bring out the character of the accused.

BY THE COURT: Wdll, is being amember of a gang within the definition of a person's character or
trait of character?

BY MRS. TYSON: | would certainly argue that it is, Snce most people do not find it exactly good
that the person would be in agang.

BY MR. ANGELO: Depends on what status you equate that with, Judge. The fact that you are a
member of the First Baptist Church, somebody asked you that on the witness stand, | mean, and you
say that. But the fact that you are amember of Ducks Unlimited or something like that, some club,
may or may not have any sgnificance. But | think it shows - -

BY MRS. TYSON: Again, completdly [ir]relevant to the crime.

BY MR. ANGELO: Let mefinish - - if you - - please, before you interrupt me. The question is
whether or not they have some nexus, the people in the car together, and as to what they were doing
together, agroup of gang members together armed. They had a problem, or were having a problems,
with other persons certainly leads one to beieve that they had wegpons and were ready to use them
againgt people that they percelved to be an enemy of that.

BY THE COURT: What isthe difference, Treasure, if oneisamember of KKK and the other oneis
amember of - - antiquated terminology - - Black Panthers or the Gangster Disciples or whatever you
want to cal it?

BY MRS. TYSON: My podition isit'sirrdevant to whether or not an aggravated assault was
committed. The issueiswhether or not Tommy Goree held him or shat a him while Tammy Sedls
wasin the car. | don't think there was an issue as to gang-related activity.

BY MR. ANGELQ: If it please the Court, | mean, they are saying that Tammy Sealsdid dl of thison
her own. Certainly, if there isagang relaed thing, which | think the evidence will show, that - - that
they are in gangs, that the various - - the rdative status of each of the gang members has a great dedl
to do with whether or not she acted adone or not. Gang members, as agenerd rule, don't act on their
own, they act on order, and | think that's significant.



BY THE COURT: Wdll, it's my intention at this point to overrule your objection. | think this evidence
isadmissible under 4.04 (b) [Sic] because | think it tends to show preparation, plan, intent and motive.
| want a caveat with that, and that isthis. That if you pursue thisline of questioning, which | intend to
let you do, and at the concluson of thistrid, there is no corroborating evidence of a gang motivein
this aleged shooting, | will indruct the jury to disregard any evidence of inference of evidence thet this
may or may not have been gang-related activity. But | assume that from what you say that one of the
witnesses, Ms. Tammy Sedls, has given aprior statement.

BY MR. ANGELOQ: That's - - now, that's their witness, Judge.

BY THE COURT: | understand. And she has been subpoenaed today by the defense to call asa
witness. But that is going to be my ruling at this point, and | will revist it at the proper time on motion
of the defenseif thereis not - - other evidence corroborating the issue of gang activity. But this
witness has already referred to the defendant one time as brother and then denied he has any blood
relaionship with him. And therés inferentid evidence dready in the record about organized activity. |
am going to overrule your objection at this point.

6. The State was thus alowed to pursue aline of questioning probative of whether Goreg's gang effiliation
with the Black Gangsters was a possible motive for the assault committed against Horne. During the State's
continued questioning of Johnson on Goree's affiliations with a gang, Johnson repeatedly denied any
knowledge of gang affiliation by Goree. When questioned about the meaning of Goree's tatoo bearing the
letters BGD, Johnson denied knowing whether the tatoo was synonymous with the Black Gangster
Disciples. Smilar testimony was dicited during the State's direct examination of Detective James Sharpe,
who participated in the investigation. Detective Sharpe was questioned on the meaning of severd of Goree's
tatoos, specifically atatoo of asix pointed star with the words G-E-E T-E-E, located on his outer left
forearm. Defense counsdl's objection as to relevance was again overruled; however, the tria court did grant
defense counsdl's request for a continuing objection. Detective Sharpe aso stated that to his knowledge
Goree's tatoos denotes gang affiliation and that the Six pointed star bearing the words G-E-E T-E-E would
be Goree's nickname within his gang and that the words Black Gangsters or BGD would designate an
individud as a gang member.

7. The State rested following the testimony of Detective Sharpe, a which time the following discusson
was held on defense counsdl's motion for mistrid on the basisof M. R. E. 404 (b) and 403. BY MRS.
TY SON: Y our Honor, we have two mations at thistime, amotion for amistrid on the basis of Rule 4.03
[sic] and 404(a). Asfar as any mention or references to gang activity, again, | see no rdevance. | think its
prgjudicid effect outweighs any probative vaue. | don't think that isan issuein thiscase. Theissueg, |
thought, was the matter of aggravated assault.

BY THE COURT: Any responseto that?

BY MR. ANGELO: Judge, | don't - - | don't - - aswe argued yesterday, | think that thereisample
evidence in the record as to the defendant's being in agang. That there was statements of these other
individuds - - of the other individua who testified that consdered himsdf to be more closaly
associated than just afriend of the defendant. And | think that certainly is ample evidence for the jury
to determine that there is a connection.

BY MRS. TYSON: Again, | think its effect is extremely prgudicia and redly hasno vaue asfar as



this crimeis concerned.

BY THE COURT: Thereisanissue under 4.03 [sic] of aprgudicia effect versus probative value. |
guess it goes without saying that evidence presented to ajury that the accused is or may be member
of agangisprgudicid. Therule saysif its probative vaue is substantialy outweighed by the danger of
unfair prgjudice, and | want to make a couple of observations before | make aruling.

| don't know how some higher court may look &t this, but asthetria judge it has been my experience,
over the recent years anyway, when gang activity became more commonplace that when a case was
presented in circuit court that was the result of gang activity, that generdly the victims who may
themsdves have been participants in some riva gang would deny that during their testimony. And that
the defendants and their witnesses, when they presented their case, they would likewise deny any
gang afiliation or gang motive to the crime. Thereisalarge, in my opinion, congpiracy of slence
concerning gang activity by any and al participants in the gangs.

In this case this dleged crime appears to be so dmost sensaless. Accepting the State's evidence to be
true, a midnight in the middle of Meridian, when this vehicle pulls up at the Dixie Pak-A-SaK,
gpparently, there are a couple of other members or other citizens walking by this car that the
defendant was driving or in. And he held [sic] them over to the car and demanded money from Mr.
Horne, if you accept the State's evidence to be true, and according to Mr. Horne's testimony, he
knew Tommy J. Goree, and obviousy Mr. Goree knew him. But according to Mr. Horne, Mr. Goree
repests the phrase you know who | am. That has two connotations in my mind. One isthat Mr. Horne
remembers who Tommy J. Goree is, maybe from school days. It aso has the connotations that you
know who | am relating to | am amember of ariva gang, or at least has that inference. During the
testimony of the witness, Wadter Johnson, he let, in my judgment, dip his reference to the defendant as
being his brother when in truth and fact there is, apparently, from his own testimony, no blood kinship
or kinship by law to the defendant, that he referred to the defendant as a brother. The defendant has
tattoos that an ordinary person would consider to be identifying him as a member of agang. Thereisa
question in this case, in my judgment, as to what is the red motive for this attempted robbery. Thereis
anissuein the case, at leadt at this point, concerning wegpons. Mr. Walter Johnson denies that there
was any wegpons in the vehicle. The police department found aloaded 9mm clip and a spent round in
the vehicle. After Mr. Goree was shot in the leg, they did not travel directly to the emergency room of
the hospital which was probably seven or eight blocks away, but went to Mr. Goreg's sster's house.
The inference from that can be that the wegpon or weapons were disposed of a Ms. Goree's house
before the defendant was transported to the emergency room.

All of thet, in my judgment, relates to gang activity as being motive for thiscrime, and | think, in my
congdered opinion, that the probative vaue of the defendant being identified as a gang member is not
outweighed or substantialy outweighed by the danger or unfair pregjudice. Based on those beliefs,
that'swhy | overruled your motion concerning admission of that testimony. | am 4ill of the same
opinion, therefore, | don't think your motion for amidria iswell taken. All right. Do you have any
other motion you want to make while the jury is out.

118. During Sedl's cross-examination in the defense's case-in-chief, questions were put to Sed on theissue



of Goree's gang affiliation, to which, defense counsd objected on the grounds of reevance and prejudice.
Those objections were dso overruled. Seals was asked whether she and Goree were in a gang together
and whether she knew the meaning of the tatoos located on Goreg's arms. Sedls denied any involvement in
agang or any knowledge of participation by Goreein agang.

19. At the close of Goree's case-in-chief, the State caled Detective Jeff Harper in rebuttal to Sedl's and
Johnson's denid of any involvement or knowledge of Goreg's gang affiliations. Detective Harper testified in
length as to his knowledge of gang activity and the meaning of Goree's tatoos. Detective Harper testified
that the words Black Gangster, as depicted in Goree's tatoos, was an offset of the Black Gangster
Disciples, afolk nation gang, nationally know to be associated with crime. Detective Harper further testified
to the meaning of Goree's tatoo of a six-pointed star. Detective Harper stated that each point of the star
had a respective sgnificant identifier of love, life, loyaty, knowledge and understanding and that those
identifiers were sgnificant to the Folk Nation Gang or Black Gangster Disciples. Detective Harper Sated
that the words G-E-E T-E-E would be considered Goree's street name or moniker within the gang. Asto
Goree's tatoo of adagger, Detective Harper opined that nationally known gangs tend to mark themselves
asto what participation they have in the gang and that a dagger on the arm would signify some type of
enforcer. Detective Harper concluded his testimony by stating that an enforcer would have rank over an 18
year old female which would fit the State's theory that Sedls was acting under direct order of Goreein
placing the gun to Horne's head.

1110. The admissibility of evidence related to a defendant's prior bad actsiswell established. Evidence of a
person's character or atrait of his character is generaly not admissible under Missssippi Rule of Evidence
404 (a).

RULE 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT;
EXCEPTIONS, OTHER CRIMES

(@) Character Evidence Generdly. Evidence of aperson's character or trait of his character is not
admissible for the purposes of proving that he acted in conformity therewith on a particular occasion,

except:

(1) Character of Accused. Evidence of a pertinent trait of his character offered by an accused, or by
the prosecution to rebut the same;

911. Nor is evidence admissible to prove the character of a person to show that he or she acted in
conformity therewith other crimes, wrongs, or acts which they may have committed, unless its admissibility
isfor purposes of showing proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.

RULE 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT;
EXCEPTIONS, OTHER CRIMES

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or actsis not admissible to
prove the character of a person in order to show that he acted in conformity therewith. It may,
however, be admissible for other purposes such as proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.

112. Under the exceptions listed in 404 (b), admisson of evidence of other crimes, wrongs, or actsis



admissible when its use is for purposes other than showing propensty or conformity. However, to be
admissble under a 404 (b) exception, the proposed evidence must first be of consequence to the
determination of the action under Mississppi Rule of Evidence 401. Otherwise the proposed evidenceis
deemed inadmissible under Missssppi Rule of Evidence 402. Once the trid court has determined that the
proposed evidence is admissible under 401 and a 404 (b) exception further andysis must then be
conducted to determine whether the probative vaue of the evidence offered under the 404 (b) exception is
outweighed by its prgudicid effect on the jury under Missssippi Rule of Evidence 403.

To be sure, evidence admissible under Rule 404(b) is also subject to the preudice test of Rule 403;
that is, even though the Circuit Court considered the evidence at issue admissible under Rule 404(b),
it was dill required by Rule 403 to consider whether its probative vaue on the issues of motive,
opportunity and intent was substantialy outweighed by the danger of unfair prgudice. I n this sense
Rule 403 is an ultimate filter through which all otherwise admissible evidence must pass.

Watts v. State, 635 So. 2d 1364, 1368 (Miss. 1994) (quoting Jenkins v. State, 507 So. 2d 89, 93
(Miss. 1987)).

113. The Mississippi Supreme Court has addressed the very issue before us today in Hoops v. State, 681
0. 2d 521 (Miss. 1996). The supreme court acknowledged that it would be "folly" to hold that "&ffiliation
or membership with astreet gang . . . does not congtitute a bad act as contemplated by Miss. R. Evid. 404
(b)." Id. a 530. The court recognized that severd jurisdictions have found that activities associated with
Sreet gangs can be probative on the issue of motive as was both suggested in Hoops and in the case sub
judice. See State v. Romero, 870 P.2d 1141, 1147-48 (App.1993) (citing United States v. Abel, 469
U.S. 45, 49 (1984)); Satev. Vickers, 768 P.2d 1177, 1182 (1989) (evidence of membership in prison
gang probative of bias); People v. Mendez, 582 N.E.2d 1265, 1267 (1991) (defendant's membership in
gang relevant to moative for drive-by shooting againg riva gang); People v. Contreras, 192 Cal.Rptr. 810
(1983) (gang membership relevant to motive for assault and attempted robbery); State v. Garcia, 664
P.2d 969 (1983) (prison gang membership relevant to motive in stabbing inmate who had insulted gang);
Sate v. Ruof, 252 S.E.2d 720 (1979) (defendant's association with motorcycle gang relevant to motive for
shooating victim who had comeinto bar in gang's territory); People v. Hairston, 294 N.E.2d 748 (1973)
(evidence of membership of defendant and victim in rival gangs relevant to drive-by shooting); John E.
Theuman, Annotation, Admissibility of Evidence of Accused's Membership in Gang, 39 A.L.R.4th 775
(1985); United Sates v. Rodriguez, 925 F.2d 1049, 1053 (7th Cir.1991); State v. Campbell, 901 P.2d
1050, 1055 (1995); United Sates v. Santiago, 46 F.3d 885, 889 (9th Cir.1995).

14. However, in S0 recognizing that gang affiliation or membership may be probative on the issue of motive
under the motive exception of 404(b), as was supported by numerous jurisdictions, the Hoops court also
cautioned our lower courts to take care when making determinations on whether the probative value of
evidence of gang affiliation or membership was subgtantia enough to outweigh its obvious prejudicia effect.

On the other hand, circuit judges must be quite careful in their assessment of such evidence. While
evidence of affiliation or membership with astreet gang can certainly be relevant under Miss R.
404(b), as stated above, it aso has the potentia to be quite damaging in the eyes of ajury. To ensure
that no unfair prgudice accrues to a defendant, atrial judge should administer the balancing test of
Rule 403 under the Mississppi Rules of Evidence before admitting such evidenceinto thetrid.

Hoops, 681 So. 2d at 530.



115. Returning to the case sub judice, lengthy argument was held on two occasions, once after the initid
reference to Goree's alleged gang affiliation was dicited during Johnson's testimony and again after the State
had rested its case-in-chief in amotion for amigtrid. Argument was held on questions of 1) whether the
evidence proposed on Goree's dleged gang affiliations was relevant to the crime charged, 2) whether the
admission of the proposed gang afiliation evidence fit an exception under Missssppi Rule of Evidence 404,
and 3) whether the probative vaue was outweighed by the prejudicia vaue of the prior bad act evidence.
Our review, in view of the facts and circumstances present in the case before us today, hasfailed to
produce any feasble exception to the admission of evidence rdlating to Goree's dleged gang affiliation
under both our rules of evidence and our current state of the law in Missssippi.

116. The indictment charged that Goree had committed an aggravated assault against Horne in what
appears, as was noted by the tria court, to have been a sensdess act without any clear rationae or
meaning. Thisis supported by both the testimony of the victim, Horne, and Goree's accomplice, Sedls.
However, the State failed to produce any testimony, except by innuendo, to support its theory that the
crime againgt Horne was in some way correlative to Goreg's gang effiliation. At trid the State argued that
the evidence of Goreeg's gang affiliation dicited during the testimony of Johnson was for the purpose of
showing that al the persons who arrived at the Pak-A-Sak with Goree were in fact members of the same

gang.

17. We recognize that awitnesss affiliation with a gang could be relevant, under gppropriate
circumstances, to establish potentid bias, particularly in Stuations involving crimes committed between riva
gang members. However, that is not the case in the matter before us today or at least not the case asis
indicated in the record. In addition, we fail to see how being amember of agang ipso facto chalenges that
witnesss credibility as was also argued by the State at trid. The trid court did, however, raise concerns
over the State's line of questioning on Goree's gang afiliation as far as mative for the crime in question, but
nevertheless allowed the State to proceed under the 404 (b) exceptions of preparation, plan, intent and
moative. Thetria court further stated that in alowing the prosecution leeway under 404 (b), that "at the
conclusion of thetrid, thereis no corroborating evidence of a gang motive in this dleged shoating, | will
indruct the jury to disregard any evidence or inference of evidence that this may or may not have been
gang- related activity." However, this was not done.

118. We are not persuaded that the gang affiliation evidence admitted under 404(b) was supported with
adequate corroborating evidence or foundation under the facts and circumstances as was presented in the
record. We note that the State did, however, succeed in establishing a strong probability that Goree wasin
fact an active gang member of the Black Ganggters or at the very least had strong affiliations with them, but
that, standing aone, has no connection to the crime.

1119. Much more is required when such highly prgudicia evidence is sought to be admitted againgt an
accused. In conducting the 403 baancing tet, the trial court made severd references to specific points of
testimony and evidence touching on Goree's gang affiliation. Under the facts of the case sub judice,
references by one witness to the accused as his "brother” when in fact there is no blood relationship
between the two and statements by the accused tending to establish a self-proclaimed importance or
elevated sature in the community does not, in and of themsdves, create alink which overcomesthe
resulting prejudice when both instances are equally vague and broad enough to encompass a variety of
meanings and contexts. The key issue remains whether Goree's gang affiliation was in some way related or



linked to the crime charged. We note that the State could produce no witnesses or evidence with which to
directly link Goreg's gang affiliation to the crime as it was committed againgt Horne. Therefore, without
more, any linkage between Goree's gang affiliation and the crime committed is the result of pure speculation
and innuendo. We reverse and remand.

120. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY IS
REVERSED AND REMANDED FOR A NEW TRIAL. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO LAUDERDALE COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, LEE,
MOORE, AND PAYNE, JJ., CONCUR.



