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SOUTHWICK, P.J,, FOR THE COURT:

1. Laura C. lce was awarded workers compensation benefits for a back injury. The employer appedls,
aleging that respongibility for the injury should be assigned to a subsequent employer, and further that the
medica testimony supporting causation was speculaive. We find substantia evidence to support the
Workers Compensation Commission's factud finding on the central matter in dispute, namely, that the back
injury that Mrs. lce suffered while working for one employer was not worsened nor otherwise affected by
her work for a subsequent employer. We therefore affirm.

FACTS



2. The clamant in this case, Mrs. Laura C. Ice, suffered aback injury during the course of her dutiesasa
certified nursing assstant with United Methodist Senior Services. The injury occurred while transferring a
patient from his bed to awhedchair. Mrs. Ice went to the emergency room and subsequently saw her own
doctor. He referred her to two specidists, one of whom was Dr. McDonad. On July 2, 1996, Dr.
McDonad surgicaly removed al the materia from ingde the degenerated, bulging disc, a procedure caled
amicrodiskectomy. The doctor determined that the claimant had reached maximum medica improvement
on October 1, 1996, and authorized her to return to work without restriction but with a 10% permanent
patid disbility.

113. Mrs. lce was concerned that returning to her employment as a nursing assistant might result in further
injury since the job required lifting. She did not seek to return to United Methodist Senior Services and
instead took a position in October 1996 as a sdes clerk with Belk Department Store. The job required a
considerable amount of standing that she asserted caused her great discomfort due to her prior back injury.
She left the job after Six weeks. She next worked for another retail store, Dollar Tree, but had to leave
work early severa times due to her back pain. Mrs. |ce stated that her employer stopped scheduling her for
work and she was effectively terminated.

4. On February 17, 1997, the claimant returned to Dr. McDonad. Another MRI was conducted. It
reveded arecurrent disc herniation that did not appear on an MRI taken on August 26, 1996. This
condition was described by Dr. McDonad as having resulted from some small fragment of the disc whose
nucleus had earlier been removed, being left behind and eventudly working its way out the same holein the
covering of the disc as was used for the surgery. That fragment ultimately forced its way through the hole.
Congderable dispute existed regarding whether some new injury causes this problem or whether it "just
happens." Dr. McDonad recommended a second surgery, but approval for this was denied by her first
employer, United Methodist Senior Services, as not being its responshility.

5. Proceedings were commenced by Mrs. Ice solely againgt Senior Services. The administrative judge and
the Commission found that this first employer was responsible. The circuit court affirmed.

DISCUSSION
Issue 1: Whether the correct legal standard was applied

116. The employer argues that the Commission applied an incorrect legal standard to a Stuation in which an
injury occurs while the dlamant isworking for one employer, but the problem recurs while working for a
second. We first Sate the gppropriate stlandard, and then determine whether that is what the Commission

applied.

7. The starting point for andyssis that the Commission may not gpportion responsbility for dlams
between employers. Snger Co. v. Smith, 362 So. 2d 590, 592-93 (Miss. 1978):

Our statutes make no provision for gpportionment of awards except in the case of preexisting
handicap or disease. Here, the gpportionment is between successve employersor insurers. . .. [T]he
Workmen's Compensation Commission is an adminidirative agency, not a court of law and thet there
is no method provided by law by which it may adjust equities between insurance companies. . .
Absent statutory provisions, the resolution of contribution between successve carriers whether based
on contract or equity should be resolved in an action at law or equity, gpart from the workmen's



compensation determination.

Snger, 362 So. 2d at 592-93. The reduction in benefits that results from a preexisting condition "refers to
benefits which the injured employee will not recaive a dl, not to benefits which will be paid by someone
ds" Thyer Mfg. Co. v. Mooney, 252 Miss. 629, 639, 173 So. 2d 652 (1965).

118. Despite the suggestion in Snger that the employer held solely ligble might have aright to seek
contribution from another employer or carrier, seeking contribution does not appear to be acommon
practice. At least it has not resulted in reported case law. In fact, the generd ruleis that these alocations of
responsbility arefind for dl purposes, not just for administrative agency actions. For example, after noting
the potentid harshness of assigning total respongbility to one employer who may have been much lessligble
than another employer, one authority said that the potential unfairness in one clam was baanced by the
overd| impact of sngle assgnment of ligbility in every case. 4 Arthur Larson, Workmen's Compensation
Law § 95.24, at 17-224 (1996).

9. In order to assign liability just to one employer, somewhat arbitrary rules have been developed. One
author's interpretation of Mississippi law isthis:

Asto the question of the existence of lighility, it is settled thet the first or originating employer is
exclusvdy liable when the recurrence of disability is soldy attributable to the origind injury, but thet
the subsequent employer or carrier is exclusively liable where the second disability has no causd
relation whatever with the origind injury. On the other hand, when both employments contribute to the
ultimate disability, as when the origind injury is aggravated or lighted up by the activity associated with
the later employment to produce disability, the generd rule, in the absence of datute, isthat the last
employer or carrier isexcusvely ligble,

Vardaman S. Dunn, Mississppi Workmen's Compensation § 188 (1990) (footnotes omitted).

110. Whether thisisin fact the law in the State needs to be reviewed, first by examining the employer's
arguments. The employer presents two theories that would assign to a subsequent employer al the liability
for aninjury that first manifested itsdf at an earlier employer. We have not found these theories to have
been adopted explicitly in Mississppi. We are cited to treatises and dicta for their implications. The firgt
theory is cdled the last injurious exposure rule. In one case, aclamant was exposed to dust during his
employment at a company that changed ownership and insurance carriers after his exposure but before its
diagnosis. Snger, 362 So. 2d at 591. Because of hisinhdation of the dugt, the clamant suffered a
ggnificant loss of lung tissue. 1d. The supreme court quoted this definition of “last injurious exposure’”:

When a disability develops gradudly, or when it comes as the result of a succession of accidents, the
insurance carrier covering the risk at the time of the most recent injury or exposure bearing a causal
relation to the disability is usudly liable for the entire compensation.

Id. at 593, quoting 4 Larson, Workmen's Compensation Law 8 95. The supreme court explained that the
rule's purpose "isto set a definite and certain time for liahility to attach and thus avoid the often difficult task
of determining which of aseries of injuries caused the disability or which of a series of exposures caused the
disabling disease. In the absence of difficulty in locating a definite and certain time, the rule has no
goplication.” Snger, 362 So. 2d at 593. The court found no uncertainty in that respect and therefore
deferred deciding "the gpplication of theruleinthisgtate. . . ." Singer, 362 So. 2d at 593. The holding



gppeared to be that since "the disease and the resulting disability had manifested itsdf prior to the change of
ownership of the factory and the degree of injury did not change," the liability was on the first employer and
carier. Id. That isafinding that nothing occurred after the second company became the owner to
contribute to the disability. As defined in Singer, the last injurious exposure rule would require proof that
something occurred during the second company's ownership that had a causa relation to the disability.

111. The employer argues that this rule was adopted in Bolivar County Gravel Co. v. Dial, 634 So. 2d
99, 103 (Miss. 1994). The court quoted Singer, including its refusd to adopt the rule a that time. 1d. The
Dial clamant argued that he had suffered from the effects of exposure to welding fumes for aten year
period, only eghteen months of which was during the coverage by Hartford Insurance. The claimant settled
with U.SFF. & G., theinsurance carrier who had the coverage for dl but the last e ghteen months of Did's
employment. Id. at 100. What we find to be the holding is alittle different than an adoption of thisrule. The
court held that due to "the difficulty of locating a definite and certain point of injury, [the employer and
second carrier] cannot be excused from liability.” 1d. at 104. The result in that case was that both sets of
employers and carriers paid compensation. The caseistoo peculiar initsfacts and limited in its
pronouncement to be of utility.

112. A second rule advanced by the employer here is usualy labeled "intervening cause.” In successive
injury cases, if the second injury is an aggravation that contributes independently to the find disability, then
courts have found the subsequent employer ligble for the entire claim. 4 Larson, Workmen's Compensation
§ 95.20. On the other hand, "if the second incident does not contribute even dightly to the causation of the
dissbling injury,” the firg employer remainsliablefor dl. 1d., 8§ 95.23, at 17-185. A clear aggravation of an
initid injury makes the second employer soldly ligble. 1d., 8 95.22, at 17-175. Under this doctrine, the
second workplace must independently contribute to the disability. 1d. at 17-183.

113. We find these to be reasonable rules, consstent with exigting interpretations of Mississppi law. They
are aso consistent with each other. We consequently adopt them as the gpplicable principles for this case.

114. Severd pieces of evidence are offered to support the gpplication of these theories: 1) the claimant's
condition improved dramaticaly over a period of months following her surgery, 2) her condition worsened
after she went to work at Belk, 3) her physician testified that doing the work she described at her
subsequent employers would have aggravated her back condition, and 4) an MRI taken before working at
Belk and Dollar Tree reveded no recurrent disc herniation while one taken after those jobs did indicate
such a condition.

115. Thereis dso evidence to contradict each of these premises. Firgt, while the claimant's symptoms did
improve, she testified never to being completely out of pain. Second, dthough she admitted her pain
worsened while subsequently employed, she related no specific injury or aggravating factor, but rather she
suffered pain because of the standing. Whether the standing aggravated her back injury or only caused the
pain to manifest itself moreisimportant. Third, Dr. McDonad said that arecurrent disc herniation did not
require an injurious event but that such a condition could occur while someone was just Stting around. He
agreed that working the two subsequent jobs would aggravate her condition. Whether he meant
"aggravation” in the sense of the intervening cause doctrine, which is not talking about the ebb and flow of
symptoms but an actud worsening of theinjury, is ambiguous. Fourth, the August 22, 1996 MRI was
interpreted to show "no evidence of recurrent disc bulge or protrusion,” but it also indicated that she was
suffering from right leg pain and her "interverbral disc a L4-L5 show[ed] modest narrowing and dight loss



of sgnd intengty." Moreover, while discussing the August 22, 1996 MRI, Dr. McDondd noted "no
unattached disc fragment having come through that hole, which would be arecurrent disc. It's possible that
you could have had an unattached fragment within the disc space and that the scan would not specificaly
show you that." Thus, the Stuation may have dready been developing.

116. The employer's arguments that the standing done by the claimant & her two post United Methodist
jobs at least aggravated her condition are reasonable and supported by some of the evidence. This Court,
however, is not the fact finder. We review only to determine whether substantia evidence exits to support
the Commission's ruling. Bolivar County Gravel v. Dial, 634 So. 2d at 103.

117. What the claimant needed to introduce was evidence on which the Commission could rely that her
injury arose from her work a United Methodist and that the recurrent disc herniation was not the result of
her work after she left United Methodist. Her principa witness, Dr. McDonadd, stated thet to a reasonable
degree of medica probability theinitid injury was "asgnificant contributing factor” to the new problems she
reported after working a Belk and Dollar Tree. The issue however is whether her subsequent work played
arolein her alment, not whether her first injury was the principa cause. Dr. McDondd testified thet the
new herniation could have occurred without a new injury; we defer discusson of the manner in which he
dated that opinion until the next issue. What the claimant's attorney asked was whether there could be a
recurrent disc herniation without the initid injury, and the doctor stated that by definition there could not be.
Wheat the claimant's attorney never asked and what medica evidence never directly addressed was whether
thework at Belk and Dollar Tree contributed in anyway to her present condition.

118. Thefactud difficulty of this caseisthat to some extent the claimant needed to present sufficient
evidence to convince the fact-finder of anegative, i.e., that work at Belk or Dollar Tree did not contribute
to the present leve of injury. She had uncontested proof that the initid injury was due to work at the first
employer. There was dso testimony that it was quite possible that the recurrence of a disc herniation was
unconnected to any subsequent work. We see merit in the employer's argument that there was never clear
evidence introduced by the clamant that definitely ruled out a contribution from the work at the subsequent
employers. However, there aso was no evidence that the subsequent work did in fact contribute to the
clamant'sinjuries. There is no suggestion that any event occurred at the subsequent employers.

119. We are faced in part with a burden of proof question. The generd burden is on the claimant to prove
the injury, that it arose in the course of employment, and the degree of disability. Dunn, Worker's
Compensation 8§ 265. As any fact-finder, the Commission is entitled to rely upon the evidence introduced
and the reasonable inferences. The employer argues that the clamant never presented enough evidence. It is
true that the clamant never presented a witness that with conviction stated that the other work positively did
not worsen her injury. We find that too high a hurdle, though. It is the clamant's burden to prove causation,
but that burden cannot be made so onerous that for an acknowledged work injury it becomes likely that she
can receive no compensation. That would occur if the proof in this case is found to be insufficient to dlow
United Methodigt to be found ligble. That same proof seems even less able to sustain the liability of Dollar
Tree or Bek. When the evidence is dl in, the Commission must be able to make a reasoned judgment asto
what occurred.

1120. There was enough evidence arisng from the fact that the initid injury was undisputed and from the
dearth of evidence that anything else ever occurred after Mrs. Ice left United Methodist. In other words,
United Methodigt's role was clearly proven and the claimant presented meaningful if not totally conclusive



evidence discounting a contribution from others. There was no evidence by the employer that persuasively
demondtrated an aggravation.

121. There was, as the adminitrative judge found, a"paucity of proof” on the question of intervening cause.
The pain did worsen while standing, but thet is not the same as saying that the condition was aggravated.
Pain isa symptom of an injury; that the pain worsens with certain activity does not mean the activity is
increasing the injury but only that the activity is painful as aresult of the injury. Thus there was evidence
upon which the Commission could rely to hold United Methodigt ligble for the entirety of the injury.
Whether the correct legal standard was applied to this evidenceis our final concern on thisissue.

122. We turn to exactly what the Commisson hdd. Thisis the rdevant language from the adminigtrative
judge's opinion, which was afirmed without additiona findings by the Commission:

Centrd to the determination . . . isthe andysis of whether the proof in this case supports a causa
connection between theinitid, May 13, 1996 injury and the recurrent disc herniation suffered by the
clamant or whether the trestment that the claimant now requiresis aresult of some intervening cause.

The clamant's uncontradicted testimony is that the only injury she has ever experienced to her back
occurred on May 13, 1996.

Thereis no other evidence to suggest a subsequent or intervening cause for the recurrent disc.
The clamant did not relate to Dr. McDonad a history of a second or subsequent injury.

Dr. McDondd's testimony establishes that, from amedica standpoint, a recurrent disc herniation
cannot occur except at the location of a prior herniation.

123. All of the foregoing is consstent with a Commission finding theat the clamant had proved the sole cause
of her injury was the work for United Methodist. The most important finding is the statement that there was
no evidence "to suggest a subsequent or intervening cause for the recurrent disc” herniation. That might be
better phrased to say that there was no evidence accepted by the fact-finder, as there was testimony
permitting an inference that the standing at Belk and Dollar Tree worsened her condition. We note that
immediately following the preceding section of the opinion are two sentences that could beread asa
misstatement of the proper rule.

The origina herniation makes the disc more susceptible of subsequent injury. Thus the employment
relationship, from which the origind injury resulted, becomes the substantial contributing cause of the
second hernigtion.

124. Being asubstantial cause is not the same as being the sole cause. Even o, the centrd fact-finding in the
Commission's order -- there was no evidence of a subsequent or intervening cause -- required liability to be
assessad to United Methodig. It isthat finding that causes us to uphold the Commisson regardless of what
the last-quoted sentences should be interpreted to mean.

1125. One possible result of these rules for assgning sole lega responsibility between two potentialy
responsible companiesis that a claimant who has analyzed the facts or law incorrectly and filed against the
wrong employer, will be left with no remedy. The rules purpose isto smplify the task for the Commission



and leave the alegedly more complicated dlocation of fault for a court should one employer later seek
contribution from another. In this case the more complicated task may have been determining initid liability.
We note that nothing in the statute or adminigrative rules prohibits a clamant from joining multiple
employersin the proceedings who might be responsible for the injuries. A clamant should not have to
pursue a clam a the Commission, through the initid gpped to circuit court, to this court, and potentidly
even beyond to the supreme court only to have the find adjudication be that another employer who isnot in
the litigation is regponsible for the injuries. That determination would not even be binding on the absent
employer sSnceit was not aparty. Conversdy, if the employer joined by aclamant believes that another
employer isresponsible, it could seek joinder. There is no explicit provision permitting joinder of necessary
parties. The procedura premise appearsto be that a claimant makes her own decisions on whom to join.
Nonethdess, the Commissioner's authority includes doing "l things conformable to law which may be
necessary to enable them effectively to discharge the duties of their office.” Miss. Code Ann. § 71-3-61(2)
(Rev. 1995). Adopting arule permitting the employer to seek the joinder of another employer in Stuations
such as here might be within that statutory authorization.

1126. These compensation rules supposedly create procedures dlowing the fair, timely, and relatively smple
processing of claims for workers injuries. High-stakes gambling on the other hand supposedly is statutorily

encouraged only at the State's casinos. Unless the parties and Commission follow a process that joins other
employers, the gamble for compensation benefits in multiple employer factud circumstancesisdl or nothing.

I ssue 2: Whether the Commission appropriately relied on the medical testimony

127. Dr. McDonad stated that a recurrent disc herniation does not need a subsequent injury to materiaize,
but can occur while oneis sitting and doing nothing. The claimant testified that her back hurt her when she
was working both at Belk and Dollar Tree. The employer argues it was error for the Commission to rely on
Dr. McDonad's statement about a recurrent disc devel oping spontaneoudy. The employer daims that this
was mere speculation and that Dr. McDonad was referring to it merely as a possibility, whereas the
clamant's recurrent disc being aresult of her post surgery employment was a probability.

1128. We accept the vaidity and importance of the employer's point -- a claimant cannot prove her case
through speculation. Whether each statement necessary for the relevant medical conclusions must be stated
with reasonable certainty, if the diagnogs of causation isitsdf stated with reasonable certainty, is a different
matter. Dr. McDonald was explaining a piece of evidence, the fact that one MRI showed no recurrent disc
problem and alater one did. He may not have been certain asto why that was, but he was certain that the
initid injury was why there was recurrent disc hernitation. He explained in detail how adisc becomes
weakened after this type of surgery and can lead to arecurrent condition in ten to fifteen percent of cases.
Thisislargely because a surgeon cannot remove dl the materia he might wish to in an operation. Should
that excess materiad become didodged, it can migrate to the affected disc and cause this result. Based on
the medical history recounted to him, including the absence of any other injurious event, the doctor's
testimony is sufficient to permit afinding thet the sole cause of the daimant's current disability isthe initid
injury.

129. The employer argues that severd comments by the claimant indicate the impact standing at work had
on her back. The clamant testified she had told her supervisor & Belk, "That | was going to try to find a
part-time job since she couldn't cut my hours and | couldn't work those long hours, because we had to
work long hours standing dl the time on our feet and we only got a 30 minutes bresk." She dso complained



that while working for Belk, she was "not alowed to sit down on the job except for your 30 minute bresk.”
When asked by her own attorney why she went from Belk to Dollar Tree, the clamant said "they had a
chair that | could St in when | needed to. | could stand awhile or St awhile. | could swap it back and
forth." These statements show only that standing at work hurt the claimant. They do not show that standing
caused the back injury. The claimant had stated that the pain had never completely gone away after the
surgery. Wefind no error.

130. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY AFFIRMING THE
DECISION OF THE WORKERS COMPENSATION COMMISSION ISAFFIRMED. ALL
COSTSARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.



