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EN BANC.

SMITH, JUSTICE, FOR THE COURT:

1. This case comesto this Court on gpped of Carolyn Cohen from an adverse ruling of the First Judicia
Didtrict of Harrison County Chancery Court. Carolyn isthe purported second wife of Edward R. Cohen.
They married in 1996 after Edward recelved what he thought was a vaid divorce from hisfirst wife, Suzette
Cohen. After Edward remarried, Suzette filed amotion to set aside the judgment of divorce. Claiming that
any effort to invalidate Edward's divorce from hisfirst wife would affect her marital status and her property
interests, Carolyn filed amotion to intervene in the divorce proceedings between Edward and Suzette. The
Chancellor denied the motion to intervene. Carolyn appedsto this Court and assigns as error the
Chancdlor'srefusd to grant her leave to intervene.

2. The generd rule prohibits intervention by third partiesin divorce cases. Hulett v. Hulett, 119 So. 581
(Miss. 1929), however, rare exceptions which are distinguished do exig.

113. After thorough review of this unusud, fact driven case, we find that the chancellor erred in denying
intervention by Carolyn. Carolyn has a"direct, substantia, legaly protectable interest in the proceedings,”
asrequired by Perry County v. Ferguson, 618 So. 2d at 1272 (quoting League of United Latin
Amer. Citizen v. Clements, 884 F. 2d 185, 187 (5t Cir. 1989)). Also, applying the four-part test in
Guaranty National Ins. Co. v. Pittman, 501 So. 2d 377, 381 (Miss. 1987), we find that when
"common sense and practicdity” is gpplied, Carolyn has avaid interest in this divorce proceeding and



should be alowed to intervene. Additiondly, we find this case to be somewhat Smilar, yet distinguishable,
to another rare fact driven case, Jones v. Goolsby, 218 Miss. 847, 68 So. 2d 89 (1953). There, this
Court dlowed siblings to protect inheritance rightsin attacking a divorce decree entered by fraud upon the
court, by origind hill in the nature of a bill of review. In dlowing intervention in the case sub judice, we
adopt and apply the reasoning of Boyle v. Boyle,459 So. 2d 401, 404 (W. Va. 1995), In re Marriage of
Perkinson,, 498 N.E. 2d 319, 322 (lll. App. 1986), Harrisv. Harris, 36 N.W. 849 (Neb. 1949), and
Arnold v. Arnold, 332 N.W. 2d 672 (Neb. 1983). In our view, Carolyn has demonstrated an interest
which outweighs any subgtantia privacy interests of the parties, Suzette and Edward, who apparently
believed that they were previoudy legdly divorced, but in fact, were not. The generd rule of prohibition of
intervention by third partiesin divorce cases as established in Hulett remainsvaid in most cases. The case
a bar isarare exception, therefore, we hold that Carolyn is allowed to intervene.

STATEMENT OF FACTS

4. Edward and Suzette Cohen were married on April 26, 1981. In 1994, Suzette filed for divorce and
Edward filed a counterclaim. The parties eventudly agreed to a divorce on the grounds of irreconcilable
differences and announced to the Chancellor that they had reached a property and child custody agreement.
The attorneys dictated the terms of the agreement into the court record, but never produced awriting
signed by both parties. The Chancedllor sgned a judgment of divorce on December 21, 1995, in which he
granted Edward and Suzette a divorce on the grounds of irreconcilable differences. The judgment
incorporated a copy of the transcript from the hearing in which the settlement was announced, but did not
include a written settlement agreement signed by the parties.

5. On August 7, 1996, Edward married Carolyn Cohen. The two purchased a home together, and
goparently areinvolved in a business reaionship aswell.

6. In March of 1996, Edward filed amotion for contempt in which he claimed that Suzette had refused to
abide by the agreed settlement. Suzette filed a motion to set asde the divorce judgment on August 14,
1997. She claimed that the divorce decree was void because there was no written property settlement
agreement signed by the parties asis required by law.

7. On November 6, 1997, Carolyn filed a motion to intervene in the ongoing proceedings between Suzette
and Edward. Carolyn claimed that she was entitled to intervene pursuant to Miss. Rule of Civ. Proc. 24
because she had interests in the matter that could be adversdly affected. Citing the absence of any authority
for dlowing athird party to intervene in adivorce action, the Chancellor denied Carolyn's motion to
intervene.

DISCUSSION OF THE LAW

8. The denid of aRule 24 mation to interveneis an gppeddble fina order. Guaranty Nat'l Ins. Co. v.
Pittman, 501 So. 2d 377, 380 (Miss. 1987). The standard of review of achancellor's denial of amotion
to intervene is abuse of discretion. Perry County v. Ferguson, 618 So. 2d 1270, 1271-72 (Miss. 1993).

119. The Chancdlor noted that Carolyn had presented no authority for alowing athird party to interveneina
divorce matter. On apped, Carolyn argues that she is entitled to intervene under Rule 24(a) which provides:

(& Intervention of Right. Upon timely application, anyone shal be permitted to intervenein an
action:



* k% %

(2) when the gpplicant claims an interest relating to the property or transaction which is the subject of
the action and heis so Stuated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest, unless the applicant's interest is adequately represented by
exiging parties.

110. From Rule 24, this Court has fashioned a four-part test for dlowing an intervenor to participate in a
legd action: (1) he must make timely application, (2) he must have an interest in the subject matter of the
action, (3) he must be so stuated that the disposition of the action may as a practica matter impair or
impede his ability to protect hisinterest, and (4) hisinterest must not already be adequately be represented
by existing parties. Perry County v. Ferguson, 618 So. 2d at 1271; Guaranty Nat'l Ins. Co. v.
Pittman, 501 So. 2d at 381.

T11. Carolyn clamsthat she has an interest in this matter because sheis now married to Edward and her
marital Situation would be affected by the Chancellor's order declaring the judgment of divorce between
Edward and Suzette to be void. She dso clamsthat her economic interests could also be affected in the
underlying matter. She and Edward own a house and other red property together. Additiondly, she clams
aninterest in his business. Carolyn has since separated from Edward, but isinterested in preserving her
marriage.

112. Frgt, an economic interest done in the litigation is insufficient to alow intervention under Rule 24.
Perry County v. Ferguson, 618 So.2d at 1272 (citing New Orleans Public Service v. United Gas
Pipe Line, 732 F.2d 452, 466 (5th Cir.1984)). Thus, if Carolyn's claim for intervention was based solely
on her property and monetary concerns, it necessarily fails when gpplying this lone factor.

113. Carolyn aso asserts that she has an interest in the divorce proceedings because of her claimed
marriage reationship with Edward. In order to intervene, a party must assert a "direct, substantid, legdly
protectable interest in the proceedings.” Perry County v. Ferguson, 618 So.2d at 1272 (quoting
League of United Latin Amer. Citizensv. Clements, 884 F.2d 185, 187 (5th Cir.1989)).

114. The Court haslong held that it is not permissible for a person "not a party to the suit, to intervenein a
divorcesuit." Hulett v. Hulett, 152 Miss. 476, 119 So. 581, 585 (1929). Additionally, the Court in
Hulett held that "only the parties to the suit are concerned with the issues, and . . . in the absence of a
gatute permitting such intervention, the sameis not permissible” 1d. "Divorce actions are for the exclusve
use of the partiesto the divorce itsdf. Third party intervention is not to be alowed.” N. Shelton Hand, Jr.,
Mississippi Divorce, Alimony, and Child Custody. § 7.1 at 169 (5th edition, 1998).

9115. However, in Jones v. Goolshy, 218 Miss. 847, 68 So. 2d 89 (1953), where a putative widow had
obtained a divorce decree by fraud upon the court prior to marrying decedent. This Court was presented
the issue of whether sblings of the deceasad could seek to declare the divorce invaid by origind bill in the
nature of ahill of review. Thetrid court ruled that the siblings could not attack the validity of the prior
decree. This Court held that:

Onewho is not a party to the decree but a stranger thereto may not, in acollateral proceeding
attack adecree that isvaid on its face, even though it has been obtained by fraud, nor may he
maintain an ordinary bill of review. Such a sranger's exclugve right and remedy isto attack the



fraudulent decree by ahill in the nature of abill of review. A stranger to such a decree obtained
through fraud whose interests are substantialy affected by the decree may attack the same and have it
st agde, insofar as hisinterests are affected, by a direct attack upon it by origind bill in the nature of
ahbill of review.

Jones, 68 So. 2d at 93. We note that Jones, appears to be somewhat smilar to the case at bar, in that,
athough it was not a case where the third parties sought the right of "intervention,” rether, it was an attack
by third parties by origina bill in the nature of abill of review upon the vaidity of a divorce decree which
was entered by fraud upon the jurisdiction of the court. The Jones Court did not even use the word
intervention. Nor did the Court mention Hulett in its andyss of the law. This Court, departed from the
generd rule by another mechanism and dlowed the third party siblings the right to challenge the vaidity of
the decree by origind hill in the nature of abill of review, in order to protect their dleged inheritance rights.
Even though digtinguishable, we note that Jones was dso arare, unusud, fact driven case, asisthe case at
bar.

116. Consdering Jones departure from the generd rule, and the unusua facts presented by the case at bar,
inour view, arevist of Hulett iswarranted. This Court has established a four-part test in dlowing an
intervenor to participate in alegd action: (1) he must make timely application, (2) he must have an interest in
the subject matter of the action, (3) he must be so Situated that the digposition of the action may asa
practical matter impair or impede his ability to protect his interest, and (4) hisinterest must not aready be
adequatdly represented by existing parties. Guaranty National I nsurance Co. v. Pittman, 501 So.2d
377 (Miss. 1987).

1117. Counsd for Appellee, Suzette Cohen, argues that Appellant'sinterest, if any, "is dready represented
by Dr. Cohen whose own interest is aligned with the Intervenor.” That is not necessarily so. However,
Carolyn Cohen pointed out in her brief, that subsequent to the hearing in the lower court, she and Edward
R. Cohen have dso formaly separated as husband and wife derivative of domestic violence charges
exhibited againg Edward R. Cohen. They may not have been of the same mind even prior to separation.
For these reasons, Carolyn Cohen asserts that her interests can not adequately be represented by Edward
Cohen.

1118. Guaranty National dso caled for acommon sense interpretation of Rule 24. In Guaranty, this
Court held that an interest in the rights thet are at issue in thelitigation is dl that is necessary to satisfy the
rule. We dtated, in pertinent part, that "the wording of Rule 24, in our view, cdlsfor an interpretation based
upon common sense and practicality. Legdigtic formaism and mechanicd jurisorudence smply do not fit the
language or philosophy of therule”” Guaranty National, 501 So.2d 377 at 384.

119. Based on the Guaranty National holding, Carolyn Cohen filed amoation to intervene. Applying the
holding of "common sense and practicdity,” Carolyn Cohen has avdid interest in this divorce proceeding.
Sheis married to the defendant and has an interest in the property which is subject to the divorce action.
Secondly, her interests are not being protected by Dr. Edward Cohen, in that they have now formally
separated due to domestic violence charges. brought by Carolyn.

120. The Appellant has adequately satisfied the requirements contemplated in Rule 24 of the Mississippi
Rules of Civil Procedure. Also, based on Guaranty National, this Court now makes a common sense
determination in regards to the interpretation of Rule 24. Guaranty National, 501 So.2d 377 at 384.



121. Although this Court denied intervention in regards to divorce proceedingsin Hul ett, the circumstances
of the case sub judice are easlly distinguishable and more akin to Jones. In Hulett, the defendant, Mrs.
Hulett, had been accused of having extramarital affairs with numerous men. The men that were accused of
committing adultery with Mrs. Hulett requested leave to intervene in the suit and file answers denying the
dlegations. The lower court granted this request, and this Court found this to be error. The Court held that
"It isnot permissible for a person named as co-respondent, and not a party to the auit, to intervenein a
divorce suit for such purpose. The generd rule gppears to be that only the parties to the suit are concerned
with the issues, and that, in the absence of a Satute permitting such intervention, the same is not
permissble” Id. at 585.

722. In Hulett, the men accused of adultery had no red interestsin the divorce proceeding. There, the
purpose for intervention was merely for them to deny the alegations and basically clear their good names.
On the other hand, the case a bar is factudly different and clearly distinguishable. Carolyn Cohen married
Edward Cohen without any knowledge that hisfirst divorce to Suzette Cohen was invalid. Now, Carolyn
and Edward have started a business together and have acquired marital property together. The outcome of
Edward's divorce from Suzette could possibly affect Carolyn and certain property rights which she might
haveto litigate. In order to protect her interestsin this matter, Carolyn Cohen's motion should be granted.
Under the unusua and unique circumstances of this case, Carolyn should be dlowed leave to intervene
because thereis clearly aneed for her interests to be protected. Allowing Carolyn Cohen to intervene will
also be congstent with Rule 24 and with the Guaranty National decison.

1123. Looking to other jurisdictions for guidance, we find that a mgority of them seem to dlow intervention
in divorce actions. The West Virginia Supreme Court of Appeds, for example, concluded that a third
person is not precluded from intervention in a divorce proceeding. Boyle v. Boyle, 459 So. 2d 401, 404
(W. Va 1995). That court found that athird party seeking intervention in a divorce for the purpose of
protecting an interest assumes the burden of demondirating an interest which will outweigh the subgtantia
privacy interests of the divorcing parties. I d.

924. When faced with asmilar issue, an lllinois court held that intervention is dlowed in instances where the
intervenor may stand to gain or lose by the direct legal operation and effect of ajudgment, and that one who
intervenes must have an "enforceable or recognizable right” in the subject matter of the proceedings. In re
Marriage of Perkinson, 498 N.E. 2d 319, 322 (lIl. App. 1986). The Nebraska Supreme Court has also
held that intervention in adivorce action is proper when necessary to secure justice or to protect rights.
Harrisv. Harris, 36 N.W. 849 (Neb. 1949); Arnold v. Arnold, 332 N.W. 2d 672 (Neb. 1983).

125. Today, asit pertains solely to the facts of this case, we apply the view of our Sster states and adopt
the reasoning of Boyle, In re Marriage of Perkinson, Harris, and Arnold in alowing intervention by
Carolyn. We find that Carolyn has met her burden and demondtrated an interest which outweighs any
subgtantid privacy interest of Edward and Suzette. We further find that dlowing Carolyn to interveneis
necessary under these unusud facts to secure justice and to protect her property and maritd rights. We also
apply the four-part test of Guaranty National and apply the "common sense and practicdity” holding to
the case a bar. Accordingly, we hold that Carolyn is entitled to intervene in this rather unusud, rare, fact
driven case.

1126. In s0 holding however, we note generdly that there would seldom be factua Stuations which would
warrant intervention by athird party in adivorce proceeding. Accordingly, the bench and bar are reminded



and, indeed are cautioned that thisis a very narrowly written opinion based gtrictly upon a specific set of
rare, unusud facts. This Court's opinion should not be construed to routingly alow third party interventions.
Hulett remainsvalid law as it relates to most attempts a intervention in divorce proceedings by third
parties.

CONCLUSION

127. Carolyn'sinterest in preserving her marriage and protecting her property and martid rightsis sufficient
to permit her to intervene in this action to set aside a divorce decree. She has acted in reliance upon that
former decree which alowed Edward a divorce from Suzette prior to his marriage to Carolyn, and she
clearly has an interest in preserving that decree. Additiondly, the privacy rights of Edward and Suzette are
outweighed and gpplying "common sense,” judtice demands intervention by Carolyn. Carolyn'sinterest is
independent of the interest of Edward in preserving that former divorce decree. For the reasons cited
above, we reverse the court's denid of her motion and we dlow intervention by Carolyn. We remand to the
lower court for proceedings condstent with this opinion.

128. REVERSED AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THIS
OPINION.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, MILLS,
WALLER AND COBB, JJ., CONCUR. McRAE, J., CONCURSIN
RESULT ONLY.



