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LEE, J, FOR THE COURT:

1. LisaA. Mickle appeds from ajudgment of the Forrest County Circuit Court upholding the denia of
unemployment benefits after pursuing the predictable path through the levels of gppea within the Missssippi
Employment Security Commission (MESC) which found that she failed to prove that she was able to
accept suitable work pursuant to Mississippi Code Annotated, section 71-5-511 (c), as amended. We
conclude that the findings of fact made by the Board of Review of the MESC were supported by
substantia evidence. We aso determine that the Board correctly applied the law to the facts in reaching its
determination. We, therefore, affirm the holding of the Forrest County Circuit Court.

FACTS



2. LisaA. Mickle, the appdlant, was employed with One Price Clothing from November 17, 1996, until
she was discharged on January 25, 1998. On October 17, 1997, she fdll into awater meter hole while she
was a work and injured her back. She was treated by Dr. Pickering who released her for work on
November 20 with the following restrictions: no lifting above the head, no lifting of more than five pounds,
and no bending or squatting. Dr. Pickering Stated that these restrictions would be in place for two weeks
and that after the two week period Mickle should be able to return to full duty. Once the two week period
was over, however, on December 5, 1997, Mickle caled Dr. Pickering complaining of back problems and
requested that she be referred to physical therapy. On December 11, Mickle requested that Dr. Pickering
schedule an MRI, which was scheduled for December 18. He eventudly referred her to Dr. Meancon of
HubSouth Orthopaedics. Dr. Meancon released her for work on January 5, 1997, redtricting her to lifting
no more than ten pounds, a maximum work day of 9x hours, and wearing tennis shoes. Mickle was
prescribed physica therapy which continued into the month of March.

3. After Mickle was discharged from One Price Clothing she applied for unemployment benefits to the
Missssippi Employment Security Commission on January 30, 1998. She received a notice of nonmonetary
decision on February 11, 1998, based on the fact that since she was only available for work six hours per
day that she was not available for full time work as required by law. Mickle appeded to the appeds
referee. After hearings the referee affirmed the disqudification, finding that Mickle failed to submit medica
documentation showing that she was released for full time work and thus, failing to prove that she was able
to work as required by Mississippi law. Mickle then appealed to the Board of Review which affirmed the
findings of fact and opinion of the referee. The decision of the Board of Review was then affirmed on
appedl by the Forrest County Circuit Court, finding that the gppellant was not entitled to the relief
requested. It is from that decison that the gppellant appedls.

Standard of Review

14. "The principleiswell settled that an Order of the Board of Review on the facts is conclusive on the
lower court, if supported by substantial evidence and if absent fraud.” Ray v. Bivens, 562 So. 2d 119, 121
(Miss. 1990) (quoting Melody Manor, Inc. v. McLeod, 511 So. 2d 1383, 1385 (Miss. 1987)). Where
thereisthe required subgtantial evidence, this court has no authority to reverse the circuit court's affirmance
of the decision of the Board of Review. Ray, 562 So. 2d at 121; Piggly Wiggly, 465 So. 2d 1062, 1065
(Miss. 1985); Wheedler v. Arriola, 408 So. 2d 1381, 1383 (Miss. 1982); Mississippi Emp. Sec. Comm'n
v. Georgia-Pacific Corp., 394 So. 2d 299, 303 (Miss. 1981); Williams v. Mississippi Emp. Sec.
Comm'n, 395 So. 2d 964, 965 (Miss. 1981). Fird isthe notion that a court reviewing the action of an
adminigtrative agency has limited authority to intervene and is obligated to affirm where there is subgtantia
evidence to support the agency's decision. Coleman v. Mississippi Emp. Sec. Comm'n, 662 So. 2d 626,
627 (Miss. 1995).

| SSUE
Was the appellant able to accept full time work ?

115. An unemployed individud shdl be digible to receive benefits with repect to any week only if the
Commission finds that he is able to work and is available for work. Miss. Code Ann. 8 71-5-511 (c) (Rev.
1995). The availahility requirements are interpreted to mean that the individua must be genuinely attached
to the labor market, ready and willing to accept any suitable work, and that his chances of obtaining work



must not be unduly redtricted. Mississippi Emp. Sec. Comm'n v. McLeod, 419 So. 2d 207, 208 (Miss.
1982).

DISCUSSION

16. It is undisputed that the appelant was willing to work during the time that she was denied the
unemployment benefits which are the badis of this gpped. Though she was mentally ready to accept suitable
work, she adso had to show that she was physicaly capable, without undue restrictions, of doing the work
for which she was qudified. Id. The clamant has the burden of proving that she is genuinely attached to the
labor market by proving that sheis able and available to work full time. 1d. Though the damant would not
ordinarily be required to produce medica documentation proving her ability to work, the requirement is
imposed in this case because of a conflict in the evidence regarding her ability to work.

7. There are several Mississippi cases upon which we can rely as precedent that interpret the applicable
gatute with regard to ableness and availahility for work and whether a claimant has unduly restricted
opportunities for work by limiting his availability to certain hours or conditions. See Mills v. Mississippi
Emp. Sec. Comm'n, 89 So. 2d 727, 729 (Miss. 1956) (involving a claimant who limited availability to
certain shifts denied benefits); Mississippi Emp. Sec. Comm'n v. Blasingame, 116 So. 2d 213 (Miss.
1959) (involving aclamant limiting availability based upon trangportation not digible for benefits). Though
not aMississppi case, the court denied the claimant benefits in Unemployment Compensation Board of
Review v. Sanchez, 346 A. 2d 390, 392 (Pa. 1975), concluding that his attachment to the labor market
had been diminated by the redtriction that his availability for work be limited by his medica conditionto a
maximum of two hours per day in light work. Also, Baker v. Commonwealth, 336 A. 2d 671, 674 (Pa.
1975), held that the claimant was not able to work since she was redtricted to light jobs, requiring no
standing or heavy lifting, and could not work more than three days per week and only up to five hours per

day.

118. The appellant relies on the statement of Dr. Pickering dated November 18,1997, to support her
contention that she was able to accept full time employment. However, that medical record speculatively
dates that Mickle "should be able to return to full duty" after two weeks. The medicd record shows that
Mickle called Dr. Pickering's office seventeen days later, on December 5, 1997, regarding back problems
and requesting that she be referred to Dr. Bernardo for physica therapy. This was precisdy the time that
Dr. Pickering stated that she "should" be able to return to work. Mickle also caled Dr. Pickering's office on
December 11 requesting an MRI because of back pain. She was eventudly referred to an orthopaedic
clinic and began physicd thergpy in January. Thus the fact that Pickering Stated that she "should” be able to
return to full duty in two weeks, which would have been during the first week in December, was in fact
gpeculative and supportive of the conclusion of the Board of Review not to accept Pickering's statement as
documentation showing that she was actudly able to accept full time work at that time.

119. The most recent medical documentation regarding Mickle's ability to accept employment was from Dr.
Melancon of HubSouth Orthopaedics. That statement, dated January 2, 1998, released Mickle to work but
restricted her to a six hour work day, among other restrictions, because of her medica condition. Mickle
testified before the gppedl s referee that she had been recaiving physicd therapy and that she was till having
treatments at the time of the hearings. The gpped s referee continued the hearing for five daysin order to
give Mickle ample opportunity to produce documentation regarding a release from her physician for her to
perform full time work. She provided none. Where there is a conflict in the evidence, whether the clamant's



mere assartion that sheis able to work has the credibility to show that she actualy is ableto work isan
issue for the Board of Review and not for this Court. Ray v. Bivens, 562 So. 2d at 121. The Board acted
within its scope of authority in having required this documentation in order to fulfill the statutory requirement
imposed by section 71-5-511 (c) of the Mississippi Code to show that she was able to work

CONCLUSION

1110. Because Mickle's most recent release from her physician placed restrictions on her ability to secure
employment, we find that the lower court, in affirming the Board of Review, was not in error in requiring
documentation to show that Mickle was able to work in order to be entitled to unemployment

compensation benefits. A cdlamant who has been denied unemployment compensation because his ability to
work has been restricted for medica reasons by a physician should be released from those restrictions by
that physician or another quaified hedth care professond in order to sustain the burden of proving thet heis
able and available to work full time in accordance with the statutory requirement. Mere assartions by the
clamant that he iswilling and able to work may not be adequate to meet the burden of proof necessary to
show ableness and availability once redtrictions have been imposed for medica reasons. We therefore
affirm the decison of the Forrest County Circuit Court.

111. THE JUDGMENT OF THE FORREST COUNTY CIRCUIT COURT ISAFFIRMED.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR. IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY DIAZ, J.

IRVING, J., DISSENTING:

112. I must respectfully dissent from the mgority's holding that Mickle is required to prove, by medica
evidence, her availability for work. Thisis not aworkerss compensation case where the claimant is
required to prove by medicad evidence higher disability. Thisis an unemployment compensation case where
aclamant isonly required to prove that he/she is able to work and is available for work. Miss. Code Ann.
§ 71-5-511(c) (Rev. 1995).

1113. The gppedls referee made the following findings of fact:

On October 17, 1997, the claimant sustained a back injury. The claimant was treated by Dr.
Pickering, Seminary, Missssippi, and was referred to Dr. Meancon, Hattiesburg, Missssppi. Dr.
Melancon released the claimant January 5, 1998, with redtrictions on lifting and redtricting the claimant
from working more than sx hours per day. The clamant was referred to physica therapy whichis
overseen by Dr. Bernardo, Hattiesburg, Mississippi. The clamant has not been released by Dr.
Bernardo. The clamant maintainsthat sheis able to work full time, however, the clamant has faled to
submit medical documentation to show that she has been reeased for full time work.

114. Based upon the above findings, the gppedl s referee issued the following opinion:

Section 71-5-5111(c) of the Law provides that an unemployed individua shal be digible to recaive
benefits with respect to any week only if the Commission finds that heis able to work and available
for work. This meansthat the individuad must be genuindly attached to the labor market, ready and

willing to accept suitable work and that his chances of obtaining work must not be unduly restricted.



The Referee finds that the claimant has been trested by severd physicians after sustaining a back
injury. The clamant maintains she is able to work. However, the cdlamant has failed to submit medica
documentation to show that she has been released for full time work. It is the opinion of the Referee
that the claimant is not able to work as required by Law. Therefore, the decison of the Clams
Examiner isin order.

1115. The evidence upon which the appedls referee relied was written notations upon a form statement from
one of the doctors who saw Mickle at HubSouth Orthopaedics only once, that being January 2, 1998. The
form statement provided that Mickle was able to return to work on January 5, 1998 and contained the
following notations: no lifting more than ten pounds, no work longer than six hours and must wear tennis
shoes. This statement was signed by Dr. Keith P. Meancon on January 2, 1998. Mickle also submitted a
Statement, dated November 18, 1997, from Dr. Billy M. Pickering, her primary tresting physician, which
read:

Amoxicillin 500 tid X 10 days, Rocephin 500 IM. Due to the throat, she should not return to work
until Thursday [November 20,1997], then with redtriction including no lifting above the head, no lifting
greater than five pounds and no bending over or squatting. These redtrictions will be in place for two
more weeks. Then she should be able to return to full duty.

Mickle testified asfollows:
Q. Okay. Areyou able to work full time?
A.Yes
Q. Okay. Are you available for work full time?
A.Yes
Q. Are you seeking full-time work?
A.Yes. | am waiting on someoneto call, hopefully.
Mickle dso tedtified:
Q. Did [Dr. Méancon] indicate when you would get arelease for full time work?
A. No, we didn't even discussit. He said whenever | felt able.
Q. Okay.

A.S0..(dc) and | mean, if | apply for ajob somewhereand | get it, I'm not going to refuse it
because | need to work right now. So, I.. (S¢) | am ableto work at thistime. It till hurts, but I'm sure
everybody does after an accident.

1116. Neither doctor testified in person or by deposition, nor were the medical notes of Dr. Meancon
presented.

117. The mgority, without citing authority to support its position, says "though the claimant would not



ordinarily be required to produce medical documentation proving her ability to work, the requirement is
imposed in this case because of a conflict in the evidence regarding her ability to work." | fall to see any
conflict in the evidence regarding her ability to work. Dr. Melancon's statement releasing Mickle to return to
work with notations regarding limitations was nothing more than the doctor's advisory recommendation to
ad in her recuperation; it was not proof that Mickle was physicaly unable to work eight hours per day. If
she wanted to disregard his recommendation, and apparently she did, she was freeto do so. In fact,
according to her uncontradicted testimony, Dr. Melancon told her to return to work whenever shefelt able.
This had to mean return to full time work whenever she fdlt able. This advice clearly buttresses the
conclusion that the notations on Dr.

Melancon's statement were advisory rather than, as the mgjority views them, an emphatic statement that
Mickle was physicaly unable to work more than six hours per day.

118. The statement by Dr. Melancon was dated January 2, 1998. Mickle filed an initia claim for benefits
on January 25, 1998, more than enough time for her to fed able to return to full time work even if one were
to interpret the notations on Dr. Meancon's statement as being emphatic pronouncements that Mickle was
physicaly unable to work full time a that time.

119. In Mississippi Emp. Sec. Comm'n v. McLeod, 419 So. 2d 207 (Miss. 1982), a case cited by the
mgjority, the court held that afull time student who stated that he would quit schoal if he were offered ajob
was available for work. Before the clams examiner, McLeod testified as follows:

| am attending school at Jackson County Jr. College, 5 days aweek 8 A.M. until 2 P.M. Diesd
Mechanic Vocational Schooal. V.A. Training. | would quit school if | found a job. | could work
any second shift and attend school. | started school 3-16-81 will finish 11-82. | am receiving $464.00
per month VA school benefits. (emphasis added).

Id. at 208.

1120. The clams examiner denied the claim, and McLeod appeded. At the evidentiary hearing before the
gppedl s referee, the same testimony was given, and McLeod again testified that he was available for work
and would quit schoal if classes interfered with hiswork. Again, the clam was denied, and the reason given:
"In this case, clamant isafull-time student and is considered primafacid evidence of his non-avallahility for
work." Id. at 208. The matter was gppeded to the Board of Review of the Mississippi Employment
Commission which adopted the findings and opinion of the gpped s referee and likewise denied the clam.
On gpped to the circuit court, the court reversed the decisons of the claims examiner, appeals referee and
Board of Review, and the Missssppi Supreme Court, in affirming the circuit court, quoted from 76 Am.Jur.
2d Unemployment Compensation 8 73 (1975) asfollows. "Furthermore, it has been held that the
asserted willingness of the claimant to quit school if necessary in order to accept employment need not be
accepted by thetrier of facts™" McLeod, 419 So. 2d at 210. Y &, despite noting that the trier of facts was
not obligated to accept the clamant's testimony regarding his willingness to quit school, the MclLeod court
ruled for the clamant with the following teaching:

Clamsinvolving this question necessarily must be considered on a case-by-case basis. Appellee here
worked as a diessdd machinist for his employer over aperiod of Sx (6) years. When laid off because of
acutback in operations by his employer, through no fault of his own, he attended diesdd mechanica
school, gpparently in an effort to improve his skill, which, in turn, would be beneficid to his employer



once he resumed work. Without dispute, he would terminate his schooling and work on whatever shift
the employer required without limitation or restriction. He is to be commended, and not criticized or
pendlized, for being indusirious and ambitious rather than idle and lazy. We are of the opinion that
appdlee was available to, and for, work within the meaning of Section 71-5-511(c).

Id. at 210.

121. One conclusion is inescgpable from the teachings in McLeod: a cdlamant's testimony as to hisher
willingness to work must be accepted in the absence of any evidence that the claimant cannot make good
on higher word.

122. In Mississippi Emp. Sec. Comm'n v. Blasingame, 116 So. 2d 213, 215 (Miss. 1959), cited by
Mickle, the Missssppi Supreme Court gave the following guidance on the issue of availability for work: "It
has been held that the test of availability is subjective in nature and must depend in part on the
facts and circumstances of each case. A factor to be considered is claimants's mental attitude, that
is, whether he wants to go to work or is content to remain idle." (emphasis added).

123. In this case, Mickle's workers compensation benefits had been terminated in November after Dr.
Pickering released her to return to work. It isthiswork-related injury that was the subject of Dr.
Meancon's satement. Either Mickle had obtained maximum medica recovery and was able to reenter the
job market® or she was till disabled and entitled to a continuation of workers compensation benefits. She
said she was ready to work. No competent evidence contradicted her position. | refuse to accept the
proposition that there is aworker's purgatory where workers like Mickle must languish before ascension
into the paradise of the world of workers. Y et thet is just the sentence meted out to Mickle here where she
isunqualified for both workers compensation and unemployment compensation, dl of thisin the face of her
uncontradicted testimony that she needs to work and iswilling to work. For these reasons, | dissent.

DIAZ, J., JOINSTHIS SEPARATE WRITTEN OPINION.

1. Sometime after being released by Dr. Pickering to return to work, Mickle's employer terminated
her.



