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BEFORE McMILLIN, C.J, MOORE, AND THOMAS, JJ.

McMILLIN, C.J, FOR THE COURT:

1. John Wayne Hester was convicted in Lee County Circuit Court of one count of sexua battery on his
five-year-old stepdaughter. He has gppeded that conviction to this Court, raising a number of issues. We
find the issues to be without merit and we, therefore, affirm the conviction.

Facts



2. Department of Human Services officias were made aware of possible sexud misconduct involving a
five-year-old femde child when the child's older brother spoke of the matter at school. A DHS socid
worker summoned to the school interviewed the female child and the child reported that her stepfather,
John Hester, had recently engaged in improper sexud behavior with her while in the process of giving her a
bath. The socid worker, as apart of her investigation, interviewed the child's mother and Hester together
and then asked to interview Hester alone. During that interview, Hester admitted that he had performed an
act of cunnilingus on the nude child and aso admitted to improper contact between his pelvic area and the
child's. The exact nature of that contact was not made clear in this first statement from Hester.

113. Basad on that admisson, the socid worker called loca |aw enforcement officials. An investigating
officer arrived and interviewed Hester after firgt verbaly informing him of his Miranda rights. Again, Hester
verbally admitted improper sexud contact with the child. Hester was then transported to the jail where he
was agan given his Miranda rights. Thistime, he sgned a written waiver of those rights and aso gave a
written statement concerning his sexud activity with the child. Severa days later, Hester was interviewed
yet again by another investigating officer and, after executing awritten waiver of his Miranda rights, gave a
satement in which he admitted to a physica penetration of the child's vaginawith his penis after having
performed an act of cunnilingus on the child.

4. Hester sought unsuccessfully to suppress his out-of-court statements to the DHS socia worker and the
investigating officers. He aso pursued, without success, amotion in limine to bar introduction of the child's
out-of-court statements on the basis that they congtituted inadmissible hearsay. At trid, the victim, who was
seven years old by that time, testified in person. In addition, the DHS socid worker and the investigating
officers were permitted to relate the statements made to them by the victim concerning Hester's activities.
Evidence was aso received of the incriminating statements made by Hester to the various investigating
officds Hedter tetified in his own defense, denying any improper sexud activity with the child and denying
that he had made those admissions of improper activity reported by the socid worker and investigating
officers.

5. The jury convicted Hester and his post-trid motions for relief from that verdict before the tria court
were denied. This gpped followed.

.
The Sufficiency of the Evidence of Guilt

6. Hester clams that the evidence was insufficient as a matter of law to support a conviction of the crime
of sexud battery. In actudity, however, his argument amounts to an atack on thetrid court's decison to
admit evidence of the victim's extra-judicid statements implicating Hester, which he daimswere
inadmissible hearsay. Once this evidence is removed from consideration, according to Hester's argument,
the only remaining evidence of guilt is the uncorroborated testimony of the child. Hester then attacks the
child's credibility by pointing out that, during cross- examination, she denied ever having told alieor a
"gory" in her life. This, Hester urges, is an incredible proposition on its face, given children's generd
propengity to tell the occasiond falsehood. It is, according to Hester, such an unbdievable assertion that it
effectively destroys any credibility the child might otherwise have had, leaving in the record nothing but
Hester's own denid of any such improper activity. On this sate of the record, according to Hester, this
Court has no choice but to reverse his conviction.



117. This Court, in assessing an atack on the sufficiency of the evidence of guilt, is obligated to view the
evidence in the light most favorable to upholding the verdict. Taylor v. State, 733 So. 2d 251, 256 (Miss.
1999). Only if, viewing the evidence in that light, we are convinced that the proof asto one or more of the
essentid dements of the crime was S0 lacking that a reasonable and fair-minded jury could only find the
defendant not guilty are we obligated to intercede. 1d.

118. Hester's argument contains severd flaws. Fird, it requires us to concede the vdidity of his attack on the
trid court's evidentiary rulings concerning the admissibility of the child's out-of-court statements. For
reasons which we will explain later in this opinion, we do not agree that such evidence should have been
excluded. Secondly, his argument totally ignores the evidentiary impact of his own admissions of improper
sexud activity made not once, but on four separate occasions. Findly, we must observe that we find little
merit in Hester's argument that the child's denid of ever having told an untruth utterly destroyed her
credibility. The question of the measure of credibility to be given to any particular witnessis a metter vested
in the jurors, who have the opportunity to observe first-hand the demeanor of the witnesses and to
determine what weight and worth to assign to any particular witnesss testimony. Anderson v. State, 461
0. 2d 716, 719 (Miss. 1984). It wasfor the jury, and not this Court, to assess what impact this young
child's denid of ever having told a falsehood would have on her believability as to those dleged facts related
by her that bore directly on Hester's quilt. It is evident that the jury eected to believe the child's assertions
over Hester's own profession of innocence, and we are unconvinced by Hester's argument that the jury was
obligated to decide that matter otherwise.

19. In the course of his argument on this score, which actudly continues in various forms through the first
threeissues raised in his gpped, Hester also seemsto suggest that, at the least, the verdict was againgt the
weight of the evidence. Once again, the foundation of his argument is the proposition that much of the
evidence heard by the jury should have been excluded, so that, in the finad andys's, Hester's own denids
ought to be seen as outweighing the alleged victim's uncorroborated statements.

110. A claim that the verdict is againgt the weight of the evidence must first be tested at the trid level
through a new trial motion. URCCC 10.05; Ponder v. State, 335 So. 2d 885, 886 (Miss. 1976). Thetria
court should grant the motion only if the court concludes that, based on the weight of the evidence, to permit
aguilty verdict to stand would work a substantia injustice. Jones v. State, 635 So. 2d 884, 887 (Miss.
1994). If thetrid court denies the motion, areviewing court on agppeal may overturn thetria court's
decison only if the appellate court is satisfied that the tria court was manifestly in error in denying the
moation. Horton v. State, 726 So. 2d 238, 243 (Miss. Ct. App. 1998). In both inquiries, the courts are
required to view dl of the evidence and to assessiit in the light most favorable to upholding the verdict. Id.

T11. The State presented substantid evidence of Hester's guilt, including the testimony of the victim as
corroborated by her earlier out-of-court statements, together with Hester's own repeated admissions of
improper sexud activity with the child. The only evidence weighing againg that proof was Hester's own in-
court denids together with the testimony of a severd family members and friends who suggested that such
activity was 0 out of character for Hester that they found it unbelievable. This Court does not find this
evidence so compdlling asto convince us thet the trid court should have granted anew trid to prevent a
clear injustice, and we decline to find that the verdict was againgt the weight of the evidence.

Proof of Venue



112. Hester clamsthat his conviction should be reversed because of the State's failure to prove that his
aleged crimind activity occurred in Lee County. Venueis an essentid part of acrimina prosecution and the
State bears the burden of proving venue beyond a reasonable doubt. Hughes v. Sate, 735 So. 2d 238, (1
20)(Miss. 1999). The State attempted to prove venue by offering evidence of the address of Hester's
residence, which was where the activity was adleged to have occurred. The prosecutor then asked one of
the invetigating officers whether it was not a fact that this address was located in Lee County. The officer
a first responded that he did not know that to be afact within his own persona knowledge. Prior to the
close of the prosecution's case-in-chief, that same officer was recalled to the stand and was permitted, over
ahearsay objection from the defense, to testify that "911" records used by law enforcement and other
emergency service agencies showed the address to be within the boundaries of Lee County. Hester did not
attempt to cross-examine the officer further on the issue and introduced no affirmative evidence indicating
that the property might, in fact, lie in ancther county.

1113. Now, on apped, Hester urges that the officer's testimony should have been excluded as hearsay since
it was not basaed upon his own persond knowledge. This Court is of the opinion that information of this
nature, identifying the location of a particular residence as being within a particular jurisdiction according to
officid 911 records, is admissble under Missssppi Rule of Evidence 803(6). We take judicid notice that
these records were compiled, &t least in part, to facilitate law enforcement and other emergency service
personnel to properly respond to emergency Stuations. One of the key eements of permitting an
appropriate and timely response to an emergency cal placed to the 911 dispatcher is for the dispatcher to
know wheat jurisdiction ought to be called upon to respond. In matters where the office of the sheriff isthe
appropriate agency to be digpatched, this information necessarily includes the county of the particular
resdence since a sheriff'sjurisdiction in Missssppi is defined by county boundary lines. Thus, these
officidly-compiled records properly contain a notation of what county a particular address lies within as an
integral and necessary part of the record.

114. We dso hold that alaw enforcement officer who regularly rdlies upon information contained in such
records to accomplish hisduties is a"qualified witness' to sponsor the admission of information derived
directly from those records within the meaning of Rule 803(6) without the necessity of cdling the officid
custodian of such records for a particular county.

115. As a practica matter, it would be impossible to exclude some form of hearsay evidence from the
proof of venue in any crimina prasecution since no one other than a competent surveyor could testify of his
own knowledge as to the exact location of the boundaries of the various counties of this State, and even a
surveyor would be forced to rely upon officia governmenta records delineating the boundaries of a
particular county to determine whether a particular location were encompassed within those boundaries. In
redity, a person’'s knowledge of the location of county linesis gleaned from any number of sources,
including, in al probability, heavy reliance upon maps, signs and other markers compiled or erected by
governmenta agencies whose accuracy certainly cannot be vouchsafed by an officer testifying as to venue -
items which, on their face, offer no greater assurance of accuracy than do officialy-compiled 911 records.
We are stisfied that alaw enforcement officer's testimony concerning his knowledge on the question of
what county a particular resdence lieswithin, even if it is shown that his knowledge was gleaned solely from
officid 911 emergency response records, is sufficient to make a prima facie case of proper venue. Since
Hester offered no subgtantive evidence indicating (a) that the location of his residence may, in fact, have
been in some other county than Lee, or (b) that the county's 911 records for some reason were lacking in



trustworthiness, we conclude that this particular attack on the sufficiency of the State's evidence is without
merit.

V.
The Admission of Hear say

116. Hester clamsthat the trid court committed reversible error by admitting the testimony of the DHS
socid worker regarding information told to her by the child victim. Hester's position is that the evidence was
inadmissible hearsay. Thetrid court, after conducting the required hearing on the matter outside the
presence of the jury, concluded that the child's statements made to the socia worker, though
unquestionably hearsay, were admissible as substantive evidence under Missssippi Rule of Evidence
803(25), which provides an exception to the exclusonary hearsay rule for certain extrajudicia statements
made by children of tender years. The record shows that the child testified at trid and that the tria court,
prior to admitting the child's statements, determined thet the overal circumstances under which the
satements were made provided the "substantia indiciaof reliability” required under Rule 803(25). Hester
does not directly chalenge these findingsin his brief, nor does he suggest any reason why the hearsay
exception of Rule 803(25) should have no gpplication to this case. Rather, he confines his arguments to the
generd proposition that hearsay evidence isinadmissible.

117. Conceding the accuracy of dl of Hester's statements concerning the admissibility of hearsay evidence
in generd, we are il faced with the propogtion that the trid court did not admit the evidence on the basis
that it was not hearsay, but rather on the proposition that the admittedly hearsay evidence was, nonetheless,
admissible as one of the recognized exceptions to the genera rule. Because Hester failed to present any
argument or citations of authority pertaining to the particular basis upon which the evidence was admitted,
we conclude that the issue is not properly before the Court and decline to consder thisissue further. See
McGee v. Sate, 40 So. 2d 160, 162 (Miss. 1949).

V.
The Lack of Definitenessin the I ndictment

118. Theindictment in this case specified only that the incident in question occurred some time in December
1996. Hester sought to have the indictment dismissed for its failure to specify a definite date upon which the
incident of abuse was dleged by the State to have occurred. Thetrid court declined to do so and Hester
now raises tha as error before this Court, contending that such vagueness deprived him of his ability to
properly defend himsdlf, including the possibility of providing an dibi defense to the charge.

119. The Missssippi Supreme Court has long recognized that crimes of asexua nature involving young
children often occur under circumstances where it is difficult to ascertain with any high degree of accuracy
the exact time of the incident. See, e.g., Fisher v. Sate, 690 So. 2d 268, 270-71 (Miss. 1996); Eakes v.
Sate, 665 So. 2d 852, 860 (Miss. 1995). It isamatter of common knowledge that younger children,
though quite able to recal and recount with some degree of accuracy certain events that occurred in their
lives, smply have not attained the level of education and intdllectua development that would permit them to
Specify with any precison the date or time that such events may have occurred. In acrimina prosecution of
this nature, it therefore becomes incumbent upon the State to provide evidence of the time of the dleged
crimind activity from a source other than the victim, and it is often afact thet the time can be determined, a



best, as only an approximation.

120. In this case, thefird indication of Hester's dlleged improper activities cameto light in January 1997 and
Hester, in his own statement, indicated that the event had occurred shortly before Christmas of 1996. The
child victim was, a the time, only five years of age and was incgpable of providing any more specificity as
to when the event happened, thus leaving the State with no direct proof of time other than the genera
dlegation that it occurred some timein December 1996.

921. Hester pointsto no particular unique facts that would tend to show that thislack of definiteness had
some actua impact on the preparation of his defense, and it can be readily assumed from this record that
Hester had access to the child throughout the month in question since the two resided in the same household
the entire period. On the facts of this case, we conclude that the inability of the State to charge or prove an
exact time and date of the offense with any more exactitude than it did was not so fundamentally prgudicid
to Hester's defense as to deprive him of afair trid. We, therefore, find this issue to be without merit.

VI.
The Admissibility of Hester's Out-of-Court Statements

122. Hester clamstthat the trid court erred in its ruling admitting his various out-of-court incul patory
satements to officias investigating the dleged abuse. Hester's argument congists entirely of an assertion that,
based on Hester's own testimony at the suppression hearing, he did not fully understand his right to remain
slent when being interrogated by investigation officids.

123. Hester'sfirst satement wasto a DHS officia without arrest authority and was given in a non-custodia
Sting. In those circumstances, there is no requirement that a person be given his Miranda warnings prior
to being interviewed. Porter v. State, 616 So. 2d 899, 907 (Miss. 1993).

124. Asto the remaining statements to law enforcement officids, there was evidence presented by the
officers themsdves that Hester was informed of his rights not to give evidence againg himsdf and that he
fully indicated his undergtanding of thet right before knowingly and voluntarily waiving that right and making
agatement. Even at the suppression hearing, Hester had some difficulty in stating what part of hisrights he
did not fully understand. Thetrial court Stsastrier of fact in maiters such asthis. Underwood v. State, 708
So. 2d 18 (1135)(Miss. 1998). On gpped, we may not set aside the trial court's findings of fact unless they
appear from the record to be clearly erroneous. Id. Thetrid court heard testimony from dl those having
first-hand knowledge of the circumstances surrounding Hester's various statements and was in the best
position to assess the credibility of these witnesses and the weight to be given their testimony. The court
gave greater credence to the law enforcement officids version of events than that offered by Hester. This
Court, absent some more compel ling reason than Hester has advanced in his brief, iswithout authority to
disturb that conclusion.

1125. Though Hester purported to raise eight issuesin his brief, we have concluded that some of them are
nothing more than are-hash in dightly different form of maiters raised e sawhere in the brief. Finding that we
have congdered dl pertinent issues of law properly presented by Hester in this appedal and finding them to
be without merit, this Court affirms the judgment of the Circuit Court of Lee County.

126. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY OF THE CONVICTION
OF SEXUAL BATTERY AND SENTENCE OF TWENTY FIVE YEARSIN THE CUSTODY OF



THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTS OF
THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.



