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PAYNE, J., FOR THE COURT:
PROCEDURAL HISTORY

L. In September 1997, gppellant Sammy Berry was convicted in the Circuit Court of the First Judicia
Didtrict of Hinds County of the crime of grand larceny. He was thereafter sentenced as an habitua offender
and ordered to serve aterm of five yearsin the custody of the Mississippi Department of Corrections.
Feding aggrieved of his conviction, Berry filed this gpped.

FACTS

2. On May 13, 1997, Berry and an accomplice stole a tiller worth more than two-hundred fifty dollars



from the Economy Hardware Store in Clinton, Mississippi. An eyewitness to the theft reported Berry and
his cohort to the police, and both were gpprehended shortly thereefter.

ARGUMENT AND DISCUSSION OF THE LAW
STANDARD OF REVIEW

3. Berry raises oneissue in this gpped: whether Berry was incorrectly denied a directed verdict, judgment
notwithstanding the verdict or anew trid. In support of thisissue, Berry argues the weight and sufficiency of
the evidence did not support the verdict.

4. We distinguished weight and sufficiency of the evidence in Danner v. State and reinforced our standard
of review for each of these questions:

A moation for anew trid will be granted when the weight of the evidence is so overwhelming that an
unconscionable injustice would result if anew trid isnot granted. It iswdll established that matters
regarding the weight of evidence are to be resolved by the jury. As such, our scope of review is
limited in congdering chalenges to the weight of the evidence. In determining whether ajury verdict is
againg the overwheming weight of the evidence, this Court must accept as true the evidence
presented as supportive of the verdict, and we will disturb ajury verdict only when convinced that the
circuit court has abused its discretion in failing to grant anew trid or if the find result will result in an
unconscionableinjudtice. . . . A directed verdict and judgment notwithstanding the verdict both attack
the sufficiency of evidence. Our sandard of review with regard to motions chdlenging the sufficiency
of the evidenceis wedll established. When reviewing the quantum of the evidence presented at tria on
this matter, the question is whether reasonable and fair-minded jurors could have only found the
defendant not guilty of the charges, wherein the present case the jury found him guilty.

Danner v. Sate, 1998-KA-01158-COA (17-8) (Miss. Ct. App. Aug. 17, 1999) (citations omitted).

15. In the present case, the evidence was not such that alowing a conviction to stand on this evidence
would result in an unconscionable injustice. Thus, we find no error and uphold the trid court's decision.

ANALYSISOF THE ISSUE PRESENTED

. THE TRIAL COURT ERRED BY FAILING TO GRANT DEFENDANT'SMOTION FOR A
DIRECTED VERDICT, JNOV AND MOTION FOR A NEW TRIAL ASTHE EVIDENCE
WASLEGALLY INSUFFICIENT AND THE VERDICT WASAGAINST THE WEIGHT OF
THE EVIDENCE.

116. Berry contends the evidence againgt him was such that a guilty verdict was not warranted. Reviewing
the evidence in support of the verdict, however, we find substantid evidence did exist in support of Berry's
quilt.

7. Of mgor import to the jury's finding and to our conclusion on apped is the eyewitness account of the
theft. At the time of the theft, the eyewitness was at a gas Station across the street from the hardware store.
She saw Berry and his accomplice, with both of whom she was acquainted, actualy place thetiller in back
of the truck they were in and drive off.



118. Further in support of Berry's guilt istestimony of police. When the police arrived at Berry's home, they
guestioned Berry's father and found the stolen tiller in a storage building on his property. In his testimony,
Berry's father admitted his son brought the tiller to him, and the father stated he was suspicious of his son's
acquiring the brand new tiller.

19. Berry contends the State failed to prove Berry intended to permanently deprive the owner of his
property, asisrequired by statute. Miss. Code Ann. § 97-17-41(1)(a) (Supp. 1999) Htates:

Every person who shdl be convicted of taking and carrying away, felonioudy, the persond property
of another, of the value of Two Hundred Fifty Dollars ($250.00) or more, shal be guilty of grand
larceny, and shdl be imprisoned in the Penitentiary for aterm not exceeding five (5) years, or shdl be
fined not more than One Thousand Dallars ($1,000.00), or both.

Although the gtatute does not specificaly state such, Berry argues that the offense of grand larceny requires
intent be proven, pursuant to case law rules. In fact, case law does state intent need be proven: "A critical
part of the code definition of grand larceny is the specific intent to stedl. ‘Grand larceny requires evidence of
specific intent to deprive the owner of his property wholly and permanently.” State v. Smith, 652 So. 2d
1126, 1127 (Miss. 1995) (citations omitted).

1110. Though testimony was not presented showing Berry verbdly stated hisintent to wholly and
permanently deprive the rightful owner of thetiller, such express declaration is not necessary to mest the
specific intent dement of grand larceny.

Intent to do an act or commit acrimeis aso aquestion of fact to be gleaned by the jury from the facts
shown in each case. The intent to commit a crime or to do an act by a free agent can be determined
only by the act itsdlf, surrounding circumstances, and expressions made by the actor with reference to
hisintent. Too, crimind intent may be proved by circumstantia evidence. Intent may be determined
from the acts of the accused and his conduct and inferences of guilt may be fairly deducible from al
the circumstances.

Shive v. State, 507 So. 2d 898, 900 (Miss. 1987) (citing Newburn v. Sate, 205 So. 2d 260 (Miss.
1967)) (other citations omitted).

111. We conclude Berry's taking of the tiller from the hardware store without paying for it and his delivering
theftiller to hisfather for one-hundred dollars proves Berry had the intent to permanently deprive the owner
of the property. Berry cites afew immaterid factud discrepancies he sees as warranting reversa of his
conviction; however, even if these alegations were true, the volume of evidence incriminating Berry is o
overwhelming, these discrepancies are of no meatter.

112. The factsin this case are so overwheming that afair-minded juror could have reached the same
conclusion. Pursuant to the aforementioned standard of review, we find the verdict was not decided in error
as to sanction an unconscionable injustice were it not reversed.

CONCLUSION

113. The law does not support Berry's contentions that he was entitled to a directed verdict, INOV or a
new trid. Therefore, the finding of the lower court on thisissueis affirmed.



114. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF CONVICTION
OF GRAND LARCENY AND SENTENCE OF FIVE YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSASAN HABITUAL OFFENDER IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO HINDS COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, LEE,
MOORE, AND THOMAS, JJ., CONCUR.



