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STATEMENT OF THE CASE

1. Thisisan apped from adismissa with pregjudice by the Circuit Court of Hinds County, Missssppi. A
complaint aleging negligent or intentiond fraudulent misrepresentation was filed in the Hinds County Circuit
Court by Ernest Alan Cook, Sr. and Kathleen Shorkey Cook (hereinafter "Cooks'), individualy and on
behaf of their minor son, Ernest Alan Cook, Jr. (hereinafter "Erni€"), againg Children's Medica Group, Dr.
Nod Womack, Dr. Lisa Stone, Dr. William Smith and Dr. Parker Ellison (hereinafter referred to
collectively as"CMG") on February 13, 1998.

2. On June 18, 1998, CMG filed amotion for summary judgment under Miss. R. Civ. P. 56(c). The circuit
court judge consdered CMG's motion as a"hybrid motion” dlowing for review under Miss. R. Civ. P.




12(b)(6) or Miss. R. Civ. P. 56. The circuit judge decided that under either or both standards the case
should be dismissed with pregjudice and ruled accordingly on CMG's motion. The opinion, order and fina
judgment were entered on November 13, 1998. On December 8, 1998, this apped was timely noticed.

STATEMENT OF THE FACTS

13. CMG filed amotion for summary judgment on June 18, 1998. CMG denied none of the facts dleged in
the plaintiff's complaint, arguing thet even if everything the plaintiffs asserted was true, summary judgment
should il be granted because plaintiffs failled to comply with the Nationd Childhood Injury Compensation
Act of 1986 (hereinafter "the Act"). The circuit court judge noted that this motion resembled a Rule 12(b)
(6) and Rule 56 mation, but commented that both parties trested the motion as one for summary judgment
under Rule 56. The judge anayzed the motion under both Rule 12(b)(6) and Rule 56 standards,
determining that under either sandard the case should be dismissed with prgudice. The standard for each
Ruleissmilar in that the non-moving party isfavored in the review of the facts. Based on the complaint and
the motion for summary judgment the following facts are undisputed:

4. Ernie Cook, the minor son of Ernest and Kathleen Cook, was born without complications on February
14, 1990. Kathleen had appropriately adhered to prenatal care and all checkups showed Ernie to be of
norma development. After Ernie's birth, pediatric care began on March 1, 1990, at the Children's Medica
Group (CMG) under the care of Dr. Womack. Ernie was in good hedlth &t thistime and received his#1
DPTQ and OPV vaccinations on April 13, 1990, at the age of two months.

5. At the age of four months, Ernie received his#2 DPT and OPV at Dr. Womack's office on June 11,
1990. Prior to thisround of vaccination, Ernie had been anormaly developing child. Within hours after this
second round, however, Ernie screamed and cried for hours, developed a high fever, experienced periods
of trembling, comalike states of unresponsiveness and refused to take sustenance. Theinjection Ste was
swollen. He was taken to CM G the day after the vaccination, and the Cooks were told by the attending
doctor that nothing was wrong. Tylenol was prescribed to reduce Ernie's fever. After the June 11, 1990,
vaccination, Ernie's behavior changed as he began to exhibit sgns which have now been recognized as
autistic-like symptoms. For seven years, however, the Cooks continued to express concerns to CMG
about Ernie's behavior. Each time the Cooks were assured that Ernie's behavior was perfectly norma and
tha his symptomsin no way indicated any abnormdity. The Cooks were repegtedly told that their concerns
were unfounded. During this seven year period, Ernie was treated by Doctors Womack, Smith, Stone and
Ellison, each with CMG.

6. Later, Kathleen Cook watched atelevison program which discussed a connection between autistic-like
symptoms and reactions to vaccinations. Prior to this time the Cooks had never been informed of a possible
connection between reactions to vaccinations and child developmenta disorders. Mrs. Cook promptly
requested Ernies medica records from CMG and examined them.

117. On one of the pages which referred to an office vidit on February 4, 1993, Mrs. Cook observed the
notation "no pertussis.” Mrs. Cook did not understand the notation because she had been informed that
Ernie had dways received the DPT vaccination. Continuing to examine Ernie's record, she noticed that on
another page, in an dlergy block, there appeared the notation "D-T only.” Mrs. Cook then caled Dr.
Ellison's nurse and inquired as to what "no pertussis' meant. She was informed that it meant that Ernie had
experienced an adverse reaction to pertussis.



118. Mrs. Cook began matching Erni€'s shot cards with the vaccinations listed with dates on the medica
records. It was then she noticed that some of the vaccination pages were missing from the records she was
given, notably the pages containing entries for Ernies #1 and #2 DPT and OPV vaccinations (4/13/90 and
6/11/90). Mrs. Cook returned to CMG and obtained the missing pages. She then discovered that these
pages documented that Ernie had experienced an adverse reaction to his#2 DPT vaccination. In al
subsequent vaccinations, CMG removed the pertussis from Ernie€'s vaccine protocol, administering only DT
and OPV vaccinations. The Cooks were never informed of this change or of Erni€'s reaction.

19. Later tests conducted a the University of Missssppi Medicad Center led to adiagnosisthat Ernie
suffered developmental symptoms and traits Smilar to autism and Pervasive Development Disorder Not
Otherwise Specified (PDDNOS), an autism spectrum disorder. Ernie does not have stereotypical autism.
He hasanormal 1Q and is capable of some spontaneous speech. He does, however, have problems with
attention, frustration and obsessive behavior and suffers from sensory difficultiesin al five senses. Despite
hisnormd 1Q, Ernieisincgpable of functioning normaly in socid settings. In addition to PDDNOS, Ernie
has an expressve language disorder. It is unclear whether Ernie will ever be able to function at a normal
leve.

120. Ernie and his parents bring suit aleging intentiona misrepresentation in breach of CMG'sfiduciary duty
to Ernie and his parents. In the motion for summary judgment, CMG contends that the parentsfiled suit only
on Ernie's behdf and that they did not comply with the clear stipulations of the Nationd Childhood Injury
Compensation Act of 1986 (the Act).

111. The Act, 42 U.S.C. 88 300aa-1, et seq., was created in response to the growing number of lawsuits
semming from vaccine-reaed injuries which resulted in large awards. Such lawsuits caused an increasein
the cost of vaccinations and forced some manufacturers to cease production. Fearing adeclinein the
vaccination of children and the possibility of resulting epidemics, Congress passed the Act which established
a"no-fault” compensation system for victims of vaccine-related injuries while smultaneoudy protecting
vaccine manufacturers and adminigtrators from crushing liability. See generally Schafer v. American
Cyanamid Co., 20 F.3d 1, (1st Cir. 1994). The trust established under the Act is funded by atax on al
vaccines. 42 U.S.C. § 300aa-15(f)(4)(A).

f112. 42 U.S.C. § 300aa-11(a)(2)(A) states:

No person may bring acivil action for damages. . . againg a vaccine administrator or manufacturer in
a State or Federa court for damages arising from avaccine-rdated injury or death associated with the
adminigtration of avaccine. . . unless a petition has been filed in accordance with section 300aa-16 of
thistitle, for compensation under the Program for such injury or death and-

()(1) the United States Court of Federad Claims has issued a judgment under section 300aa-12 of this
title on such petition, and

(11 such person dects under section 300aa-21(a) of thistitle to file such an action, or

(i) such person dects to withdraw such petition under section 300aa-21(b) of thistitle or such
petition is considered withdrawn under such section.

42 U.S.C. § 300aa-11(a)(2)(B) further states that: "If acivil action which is barred under subparagraph (A)
isfiled in a State or Federa court, the Court shall dismissthe action.”



113. It isafact that Ernie and his parents did not file a petition. They assert that due to the intentiona
fraudulent misrepresentation of CM G, the thirty-six month statute of repose ran, preventing them from filing
auit. In their motion for summary judgment, CMG does not deny the Cooks assartions, but rdlies upon the
plain language of the above mentioned sections of the Act in seeking dismissa.

1114. After consdering the matter, the circuit judge determined that the Cooks filed suit only on behdf of
Ernie and that his injury should have been petitioned as required by the Act. The judge then dismissed with
pregjudice the Cooks case as barred under the plain language of 42 U.S.C. § 300aa-11(a)(2). The opinion,
order and find judgment were entered on November 13, 1998.

STATEMENT OF THE ISSUES

. WHETHER THE LOWER COURT ERRED IN GRANTING CMG'SMOTION FOR
SUMMARY JUDGMENT UNDER THE VACCINE INJURY COMPENSATION ACT
("THE ACT") REGARDING A CLAIM FOR INTENTIONAL (FRAUDULENT)
MISREPRESENTATION IN STATE COURT.

A.WHETHER THE ACT PRECLUDESA SUIT BROUGHT IN STATE COURT FOR
FRAUDULENT MISREPRESENTATIONSMADE BY CMG TO THE COOKSAFTER
ERNIE'SVACCINATION.

B. WHETHER ERNIE, THROUGH HISPARENTS, PROPERLY FILED IN STATE
COURT.

DISCUSSION OF THE LAW

. WHETHER THE LOWER COURT ERRED IN GRANTING CMG'SMOTION FOR
SUMMARY JUDGMENT UNDER THE VACCINE INJURY COMPENSATION ACT
("THE ACT") REGARDING A CLAIM FOR INTENTIONAL (FRAUDULENT)
MISREPRESENTATION IN STATE COURT.

1115. Because the parties and the court treated the motion as one for summary judgment even though there
were e ements from both Rule 12(b)(6) and Rule 56, this Court should tregt the motion as one for summary
judgment and employ the following standard of review:

Our gppellate standard for reviewing the grant or denid of summary judgment is the same sandard as
that of the tria court under Rule 56(c) of the Missssippi Rules of Civil Procedure. This Court employs
ade novo standard of review of alower court's grant or denid of summary judgment and examines
al the evidentiary matters before it--admissionsin pleadings, answers to interrogatories, depositions,
affidavits, etc. The evidence must be viewed in the light most favorable to the party agains whom the
motion has been made. If, in this view, thereis no genuine issue of materid fact and, the moving party
is entitled to judgment as a matter of law, summary judgment should forthwith be entered in hisfavor.
Otherwise, the motion should be denied. 1ssues of fact sufficient to require denia of amotion for
summary judgment obvioudy are present where one party swears to one verson of the matter in issue
and another says the opposite. In addition, the burden of demonstrating that no genuine issue of fact
exigsis on the moving party. That is, the non-movant would be given the benefit of the doulbt.



Mississippi Dep't of Wildlife, Fisheries & Parksv. Mississippi Wildlife Enforcement Officers

Assn, Inc., 740 So0.2d 925, 929-30 (Miss. 1999) (citing McCullough v. Cook, 679 So.2d 627, 630
(Miss.1996)) (quoting Mantachie Natural Gas Dist. v. Mississippi Valley Gas Co., 594 So.2d 1170,

1172 (Miss.1992); Clark v. Moore Mem'l United Methodist Church, 538 So.2d 760, 762
(Miss.1989)). In the instant case, there is no genuine issue of materid fact. The only questions concern
matters of law. Thus, ade novo standard of review is proper.

A.WHETHER THE ACT PRECLUDESA SUIT BROUGHT IN STATE COURT FOR
FRAUDULENT MISREPRESENTATIONSMADE BY CMG TO THE COOKSAFTER
ERNIE'SVACCINATION.

116. CMG's argument is quite smple: given the plain language of the Act under 42 U.S.C. 8 300aa-11(q)
(2)(A), Ernie, by and through his parents, failed to firgt file a petition and exhaust the federd remedid
system before filing suit in state court. CMG contends thet fraudulent misrepresentation fals under the
purview of the Act. The disputed language Sates:

No person may bring acivil action for damages. . . againg a vaccine administrator or manufacturer in
a State or Federa court for damages arising from avaccine-rdated injury or death associated with the
adminigtration of avaccine. . . unless a petition has been filed in accordance with section 300aa-16 of
thistitle, for compensation under the Program for such injury or death and-

()(1) the United States Court of Federad Claims has issued a judgment under section 300aa-12 of this
title on such petition, and

(11 such person dects under section 300aa-21(a) of thistitle to file such an action, or

(i) such person dects to withdraw such petition under section 300aa-21(b) of thistitle or such
petition is considered withdrawn under such section.

42 U.S.C. § 300aa-11(3)(2)(A).

117. The Cooks and Ernie equally argue that the plain language clearly does not bar a suit for fraudulent
misrepresentation in this instance because the dleged illega conduct took place after the vaccination of
Ernie, for a period extending over severd years, and that severa doctors, beyond the one who actually
inoculated Ernie (the doctor who gave Ernie the vaccineisin fact unknown at thistime), were involved in
the decait. The Cooks specificaly point out that theirsis a suit for fraud, not medical mapractice.

1118. The Court faces the issue whether a suit for fraudulent misrepresentation isacivil action. . . againgt a
vaccine adminigtrator or manufacturer. . . for damages arising from avaccine-related injury. . . associated
with the administration of avaccine." 42 U.S.C. § 300aa-11(a)(2)(A). This Court has a"duty to give
datutes a practica gpplication consgstent with their wording, unless such gpplication is incondgstent with the
obviousintent of thelegidature” Marx v. Broom, 632 So0.2d 1315, 1318 (Miss.1994). Consequently, if a
gatute "is not ambiguous, the court should smply apply the satute according to its plain meaning...." City of
Natchez v. Sullivan, 612 So.2d 1087, 1089 (Miss.1992).

119. Under § 11(a)(2)(A) asuitisacivil action” only if it is brought againgt a vaccine manufacturer or
adminigtrator. Federd courts have unequivocaly supported this definition. See Schumacher v. Secretary
of Dep't of Health & Human Servs,, 2 F.3d 1128, 1132-34 ( Fed. Cir. 1993); see also Klahn v.



Secretary of Dept' of Health & Human Servs., 31 Fed. Cl. 382, 388 (1994). The instant case clearly
does not involve a vaccine manufacturer, and the administrator is unknown. For purposes of the Act, an
adminigrator is "the one who actudly inoculatesthe individud.” Klahn, 31 Fed. Cl. at 389. Because CMG
is being sued for the acts of its doctors as agents, the fact that the adminigtrator of the vaccineis unknown is
irrdlevant. Ernie was vaccinated by an employee of CMG. Under the plain meaning of the Act, thisisacivil
action againgt avaccine adminigrator. The andys's, however, must continue.

1120. Not only must the civil action be againgt a vaccine adminigirator, the suit must be "for dameages arisng
from avaccine-related injury.” 42 U.S.C. § 300aa-11(8)(2)(A). This stipulation is further circumscribed by
the requirement that the vaccine-related injury be "associated with the administration of avaccine." 42
U.S.C. § 300aa-11(a)(2)(A). The damages sought in the ingtant case are as follows: 1) the award that
would have been granted under the Act had CMG's fraudulent misrepresentations not time barred Ernie
from filing; 2) past and future medical expensesincurred as aresult of the vaccine-rdaed injury; 3)
emotiona distress and menta anguish; and 4) punitive damages. The first claim for damages are clamed by
Ernie, while the last three are dlaimed by his parents individudly.

121. Under the plain language of the Act, the Court must examine the damages sought by the Cooks and
determineif they arise from avaccine-reated injury. In smple language, the question is whether the
damages sought resulted from Ernie's adverse reaction to the inoculation. The answer in the indant caseis
no.

22. Concerning the Cooks, the damages sought resulted from CMG's dleged intentiona fraudulent
misrepresentations, gpart from the inoculation. The Cooks seek past and future medical expensesincurred
as aresult of the vaccine-rdated injury. Thislanguage suggests that they arein fact suing on the vaccine-
related injury rather than on fraudulent misrepresentation. Upon closer ingpection, however, this problem
vanishes.

123. While the actud language used in the Cooks complaint reflects the language used under the Act
regarding recovery for past and future medica expenses, under Mississppi law, recovery for medica
expenses associated with achild's injuries are properly recoverable by the parents; thus in state court, a
claim for such expenses properly belongs to the parents. Lane v. Webb, 220 So.2d 281, 286 (Miss.
1969). Double recovery would not be alowed for past and future medical expenses. Either Ernie or his
parents would be alowed to recover medica expenses. |d.

124. Recovery for emotiond distress and menta anguish, as well as punitive damages, is alowed for fraud
cases. T.G. Blackwell Chevrolet Co. v. Eshee, 261 S0.2d 481, 485 (Miss. 1972). Allegedly, CMG's
fraudulent misrepresentations alowed the Cooks to continue to believe that their child was progressing
normally, while the redlity was that Ernie suffered from autism. The damages sought by the Cooks stems
from the dleged intentiona fraudulent misrepresentations of CMG and not from the autitic injury received
by Ernie asaresult of his vaccinations.

125. At its core, the basis of the suit is the breach of CMG'sfiduciary duty not to deceive its patients. A
fraud cause of action, and the Act do not regulate the same activity. A fraud action permits the recovery of
damages ttributable to reliance upon an intentional misrepresentation. The Act provides avehicle for the
recovery of damages resulting from a vaccine reated-injury associated with the administration of a vaccine.
Although the dleged misrepresentation may be in regard to a vaccine-related injury, the wrong endeavored
to be rectified is not the subject of the misrepresentation but the act of the misrepresentation itsdlf.



1126. The suit by the Cooksis not based on Erniesinjury from the inoculation; thus, in this instance, the
Cooks intentiona fraudulent misrepresentation suit is not for damages arisng from avaccine-related injury
associated with the adminigtration of avaccine. As such, the ingtant case is beyond the scope of the Act and
should be alowed to proceed in state court.

127. Not only isfraud beyond the scope of the Act, but the Cooks themsalves would not be under the
purview of the Act in thisinstance. The Cooks, as parents of a child who suffered a vaccine-related injury,
may not individualy file a petition under the Act; therefore, they may file acdlaim in date court. Thisissue has
clearly been answered by the United States Court of Appeals for the First Circuit:

Firgt, one cannot eadily interpret the Satute as Cyanamid wishes, for the Act has no language at al
that one might read as creating a bar to the type of suit before us. To the contrary, the Act subsection
that crestes the tort action bar saysthat it does not gpply to this kind of lawsuit. The language that
creates the bar, 8 300aa-11(a), says. "'[n]o person may bring acivil action for damages' (except in
accordance with the Act's VVaccine-Court-related rules) until a Vaccine Court petition "has been
filed." It then states oecificaly that "this subsection” (i.e. the subsection with the tort action bar):

applies only to a person who has sustained a vaccine-reated injury or desth and who is qudified to
file a petition for compensation under the Program.

42 U.S.C. 8 300aa-11(a)(9) (emphasis added). A person "is qudified to file a petition” only if that
person suffered areevant injury or deeth after he or she "received avaccine ... or contracted polio
from another person who received an ora polio vaccine. Id. 8 300aa-11(c)(1)(A). That isto say,
unless aperson "received avaccing' or. . . caught polio from someone who did (or is the lega
representative of such a person), he cannot file a petition. See, e.g., Head v. Secretary of Health
and Human Servs., 26 CI.Ct. 546, 547 n. 1 (1992) (parent of injured child cannot petition except in
representative capacity), aff'd, 996 F.2d 318 (Fed.Cir.1993). And, if he cannot file a petition with the
Vaccine Court, the Act saysthat its tort suit ban does not apply to him.

Schafer v. American Cyanamid Co., 20 F.3d 1, 5 (1st Cir. 1994). Schafer speaks clearly to the ingtant
case. The Cooks did not receive avaccine and therefore, are not qualified to individually file a petition
under the Act. Consequently, they may bring an action in state court.

128. While CMG's motion for summary judgment was the proper motion regarding the Cooks clams, the
circuit court improperly granted the motion, whether viewed for lack of subject matter jurisdiction or upon
the merits. Therefore, the decision of the circuit court to grant CMG's motion for summary judgment must

be reversed, and the case remanded for atrial on the merits.

B. WHETHER ERNIE, THROUGH HISPARENTS, PROPERLY FILED IN STATE
COURT.

1129. Although fraud is beyond the scope of the Act, an issue remains as to whether Erni€'s claim, brought
through his parents, was properly filed in state court. Whileit is clear that the Cooks have the right to bring
asuit on Ernigs behdf, Miss. R. Civ. P. 17(c), it is not clear whether aclaim for fraud by Ernie was
properly filed in Sate court.

1130. Because Ernie is suing for damages he would have received under the Act had he been abletofile, if



indeed Ernie were ébleto file in Federd Claims Court, his case for fraudulent misrepresentation would lack
the essentid dement of injury. Ernieis actudly suing for damages ariang from avaccine-rdated injury
associated with the adminidtration of avaccine.

131. Eriesfraud claim is based on the belief that he was time-barred from filing a claim under the Act due
to CMG'sfraud. The essentid determination is whether the Act imposes a Satute of repose or a satute of
limitations in thisingtance, dlowing the application of equitable estoppel.

1132. Asthe Cooks properly point out, the Federa Circuit held that 42 U.S.C. § 300aa-16(a)(1) was a
datute of repose regarding the filing of suits which involved a vaccine that was administered prior to the
effective date of the Act and resulted in avaccine-rated injury. Weddel v. Secretary of Health &
Human Servs., 100 F.3d 929, 932 (Fed. Cir. 1996). Compensation for such injury could still be sought
under the Act if a petition was filed within twenty-four months of the effective date of the Act. 42 U.S.C.
8§ 300aa-16(a)(1). Since it was found to be a statute of repose, equitable tolling was not permitted.
Weddel, 100 F.3d at 931-2.

1133. The contralling facts of Weddel are not present in the ingtant case. Erni€sinitia vaccine was
administered on April 13, 1990, after the effective date of the Act. For those who were administered a
vaccine after the effective date of the Act (October 1, 1988) and suffered a vaccine-rdated injury, Section
16(a)(2) applies and imposes a thirty-sx month statute of limitations which begins to run upon the first
symptom or manifestation of the onset of injury, not to be delayed until the time the petitioner has actud
knowledge that the vaccine recipient has suffered an injury compensable under the Act. Brice v. Secretary
of Dep't of H.H.S,, 36 Fed. Cl. 474, 478 (1996). It was further held in Brice that the doctrine of equitable
tolling may be applied in such ingtances. | d. at 480; see also Brown v. Secretary of Dep't of H.H.S,, 36
Fed. Cl. 435, 439-40 (1996), aff'd mem. 111 F.3d 145 (Fed. Cir. 1997); Levesque v. Secretary of
Dept. of Dept. of H.H.S,, 1999 U.S. Claims LEXIS 199, 4-14 (U.S. Ct. Fed. Cl., July 27, 1999).

1134. Erni€'s case fals under Section 16(8)(2) and is governed by the principles of Brice and Brown. The
United States Court of Federd Claims has recognized that equitable tolling may be permitted where the
petitioner has been ddlayed in filing through fraud or misrepresentation. Brown, 36 Fed. Cl. at 440 (citing
[rwin v. Department. of Veterans Affairs, 498 U.S. 89, 111 S.Ct. 453, 112 L .Ed.2d 435 (1990)).
Ernie may be able to proceed under the Act so long as he pursued his clam with due diligence. Cada v.
Baxter Healthcare Corp., 920 F.2d 446, 452-53 (7th Cir. 1990).

1135. Furthermore, if equitable talling is permitted, Erni€s clam in state court should not be held to his
detriment, but rather he should be adlowed to file a petition under the Act within one year of the dismissal of
his gate civil action (with this apped tolling such time limit). Brown 36 Fed. Cl. at 437-8 (commenting on
42 U.S.C. 8 300aa-11(a)(2)(B)). Such matter, however, properly belongs before the United States Court
of Federd Claims.

1136. Depending upon the decision of the Federd Claims Court regarding the gpplication of equitable tolling
principles, Ernie may not be time barred from filing his petition under the Act. Although a fraudulent
misrepresentation suit is beyond the purview of the Act, in thisingance, Ernie is only seeking those damages
which he would have recovered under the Act. Because he may as yet be able to recover under the Act,
Erni€'s clam should be dismissed. Should Ernie's claim be dismissed by the Federal Claims Court then
Ernie may bring his suit in state court pursuant to 42 U.S.C. § 300aa-21. An issue regarding the lower
court'sdismissa of Ernie's claim, however, remains to be addressed.



1137. CMG filed amotion for summary judgment, essentidly claiming the circuit court lacked subject matter
jurisdiction to hear the case because the Act required that the Cooksfird file apetition in Federad Claims
Court and exhaust the federd remedid system. If a court does not have subject matter jurisdiction to hear a
case, then it cannot have jurisdiction to decide issues of fact and law, as required by Rule 56, in order to
grant amotion for summary judgment which acts as an adjudication on the merits. Consequently, the filing
of the motion asto Ernie was improper. CMG should have filed a Rule 12(b)(1) motion to dismiss for lack
of jurisdiction over the subject matter.

1138. The circuit court improperly granted CMG's mation for summary judgment for lack of subject matter
jurisdiction. Regarding Ernie, the circuit court should have treeted CMG's mation for summary judgment as
amotion to dismissfor lack of jurisdiction over the subject matter and granted such motion pursuant to 42
U.S.C. § 300aa-11(a)(2)(B). See generally Brown v. Secretary of Dep't of H.H.S., 1996 WL 741416
(Fed. Cl.), aff'd Brown, 36 Fed. Cl. 435 (1996), aff'd mem. 111 F.3d 145 (Fed. Cir. 1997).

CONCLUSION

1139. Based on the andysis above, this Court finds that intentional fraudulent misrepresentation is beyond the
purview of the Vaccine Act. The Court holds that the Cooks properly brought their individua case for
fraudulent misrepresentation in state court and that the Circuit Court improperly granted CMG's motion for
summary judgment. Accordingly, the judgment of the circuit court regarding the Cooks individualy is
reversed, and this case is remanded to the Hinds County Circuit Court for further proceedings consistent
with this opinion.

140. Ernie's claim, however, should have been dismissed for lack of subject matter jurisdiction because he
pled only those damages which would have been recoverable under the Act. Because the Federal Clams
Court may apply the doctrine of equitable tolling, Ernie must first petition for relief under the Act before
filing in date court. If his petition is dismissed as being time-barred, then he should be dlowed to bring suit
under state law if he desires. Accordingly, the summary judgment as to Ernie is modified as a dismissal for
lack of subject matter jurisdiction and affirmed.

141. AFFIRMED ASMODIFIED IN PART; REVERSED IN PART AND REMANDED.

PRATHER, C.J., SULLIVAN, P.J., BANKS, McRAE, MILLS AND
COBB, JJ., CONCUR. SMITH, J., CONCURSWITH SEPARATE
WRITTEN OPINION JOINED BY COBB, J. WALLER, J.,, NOT
PARTICIPATING.

SMITH, JUSTICE, CONCURRING:

1142. | agree with the mgority's conclusion that because Ernie may be able to recover under the Vaccine
Act, his cdlam should be dismissed. As the mgority explains, because Ernie has not attempted to bring his
clam before the Federal Claims Court, his clam for fraudulent misrepresentation lacks the essential element
of injury. The mgority fallsto note, however, that Ernie's claim dso lacks the essentia element of reiance.
The mgority Sates that should Ernie's claim be dismissed by the Federa Claims Court, Ernie may then
bring his claim for fraudulent misrepresentation in sate court. This atement implies that Ernie, once he
edtablishes the dement of injury, hasavaid clam for fraudulent misrepresentation. Such is not the law of



this State as declared by this Court.

1143. This Court has held that, in order to establish fraudulent misrepresentation, the following eements of
fraud must be proven by clear and convincing evidence:

1) arepresentation; 2) itsfagty; 3) its materidity; 4) the speaker's knowledge of itsfa Sty or
ignorance of itstruth; 5) hisintent that it should be acted upon by the person and in the manner
reasonably contemplated; 6) the hearer'signorance of itsfalsity; 7) hisrdiance on itstruth; 8) hisright
to rely thereon; and 9) his consequent and proximate injury.

Levensv. Campbell, 733 So. 2d 753, 761-62 (Miss. 1999) (dtingMartin v. Winfield, 455 So. 2d
762, 764 (Miss. 1984); Spraginsv. Sunburst Bank, 605 So. 2d 777, 780 (Miss. 1992)). Despite the

fact that Ernie may have been injured by his parents reliance on the aleged representations of CMG, CMG
did not make the representations to Ernie, nor did CMG intend for Ernie to rely on the representations.
Ernie did not hear the aleged representations, and he did not detrimentally rely on the representations. This
Court has never held that actua reliance upon the representation itself is not required for fraud to be
actionable, nor has it adopted a doctrine of imputed reliance, alowing the representations made to Erni€'s
parents and their reliance upon those representations to be imputed to Ernie. It ismy view that the mgjority
opinion impliesthat the law of this State may be to the contrary. | therefore concur only in the result reached

by the mgority.
COBB, J., JOINSTHIS OPINION.

1. Diptheria, pertussis and tetanus.



