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1. The mation for rehearing is granted. The previous opinion of this court is withdrawn and the following
substituted. The Rankin County Circuit Court denied American Cable Corporation's motion to set asde a
default judgment entered in favor of Trilogy Communications. On appedl, American Cable argues thet there
was no persond jurisdiction and that the circuit judge abused his discretion in failing to find grounds for
setting aside the default. We agree that the default judgment should have been set aside. Consequently, we
reverse and remand for further proceedings.



FACTS

2. Trilogy Communications, Inc. is a Delaware corporation quaified to do businessin Missssippi.
Sometime in December of 1993, Trilogy was contacted by American Cable Corporation, a Florida
corporation not qualified to do business in Mississppi. American Cable sought to open aline of credit for
$50,000 in order to purchase communications materids. After reviewing American Cabl€e's balance sheet
and trade references, Trilogy extended the line of credit.

113. Both parties agree that on February 3, 1994, Richard Zorin, American Cablé€'s vice-president, ordered
$16,000 worth of communications materids via telephone. American Cable disputes this claim to the extent
of saying it needs to be provided Trilogy's records before being certain of what orders were placed. Trilogy
asserted that dso on February 3, American Cable placed an additiond order for $10,000. All of these
materials were to be shipped to American Cableswork stein Alabama. Trilogy asserts that Mr. Zorin
again ordered materids from Trilogy by way of atelephone cal on February 17, 1994. The materids
ordered totaled gpproximately $55,000. American Cable contends that a substantia portion of these
materids, perhaps dl but the first order, may have been ordered by another corporation and thusit is not
respongble for the entire amount for which it has been billed.

4. In 1994, American Cable made payments of $4,000 toward its account balance. There is nothing in the
record regarding whether Trilogy disputed any part of the total balance prior to the default judgment, but
neither is there evidence that Trilogy had been sending periodic bills for the entire amount. On March 1,
1995, Trilogy sent American Cable a certified |etter demanding $76,708.78, the balance due on its
account. There gpparently was no response to this letter and specificaly no complaint that the demand
included charges for items that had not been purchased.

5. Trilogy filed suit againgt American Cable in the Rankin County Circuit Court on June 7, 1995. Richard
Zorin was physicaly served with process by the deputy sheriff of Pinellas County, Florida on October 31,
1995. American Cablefailed to file an answer or otherwise defend the suit. Consequently, Trilogy's motion
for default judgment against American Cable was granted on December 29, 1995. The trid judge awarded
Trilogy the balance due on the account, interest, and $5,000 in attorneys fees.

116. The attorney for American Cable filed his notice of gppearance in the suit on January 12, 1996. Almost
one month later, American Cablefiled its motion to set asde the entry of default and the default judgment.
Following a hearing, the trid judge entered an order on December 11, 1996, denying the motion. It isfrom
this order that American Cable appedls.

DISCUSSION
|. Personal jurisdiction

7. An gppdlate court reviews jurisdictiona issues de novo by examining the facts set out in the pleadings
and exhibits to determine the propriety of the proceedings. Sorrellsv. R & R Custom Coach Works, Inc.,
636 S0.2d 668, 670 (Miss. 1994). Here we first consider American Cabl€e's contention that the Rankin
County Circuit Court lacked persond jurisdiction over it. A court that lacks persond jurisdiction over a
defendant cannot enter avalid judgment againgt that defendant. Hamm v. Hall, 693 So.2d 906, 910 (Miss.
1997). If ajudgment or order isvoid, it should be set asde. M.R.C.P. 60(b)(4) The grant or denid of a
Rule 60(b) motion is generaly within the discretion of the trid court. However, if the judgment is found to



be void the only proper decision isto set the judgment aside. Sartain v. White, 588 So.2d 204, 211(Miss.
1991).

A. Long-arm statute

8. Mississippi's long-arm statute alows exercise of persond jurisdiction over a nonresident corporation if,
among other Stuations, the nonresident made a contract with aMissssippi resdent to be performed in
whole or in part in this state. Miss. Code Ann. § 13-3-57 (Supp. 1998). If such a contract was entered,
then the non-resident will be subject to jurisdiction of Missssppi courts, provided that the exercise of
jurisdiction is consstent with due process. Sorrells, 636 So.2d at 671.

9. American Cableis a non-resident corporation that entered an ord agreement with Trilogy whereby
Trilogy was to provide communications materids for use at American Cable's Alabamawork sites. Of the
three orders that Trilogy alleges it received -- two on February 3, 1994 and another on February 17 --
American Cable contends that though it definitely placed one order, the remainder may have been ordered
by another company that it is now suing in a Tennessee court.

110. The parties agreement that an ora contract existed for goods to be manufactured in Mississippi for
sdeto the defendant is sufficient to support afinding that there was a contract to be performed in part in
Missssppi. Murray v. Huggers Manuf., Inc., 398 So. 2d 1323, 1324 (Miss. 1981). American Cableis
therefore amenable to suit under the long-arm Statute.

B. Due Process

1111. Even though a provison of the long-am Satute is satisfied, we must dso determine whether the
exercise of jurisdiction hereis congstent with congtitutional due process. The United States Supreme Court
has established the fundamenta guidance that we are to follow. A defendant must have minimum contects
with the forum state so that the maintenance of the suit does not offend "traditiond notions of fair play and
substantid justice.” Caeppert v. Walker, Bordelon, Hamlin, Theriot, and Hardy, 680 So.2d 831, 834
(Miss. 1996), quoting I nternational Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). The
defendant's conduct relating to the forum state must have been sufficient to create a reasonable expectation
that he could be brought into that state's courts. Caeppert, 680 So. 2d at 834-35, citing World-Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). Though the two standards have some
overlap, we consder them separately.

1. Minimum contacts

1112. The concept of "minimum contacts' can be further divided into contacts that create specific persona
jurisdiction and those thet lead to generd persond jurisdiction. Allred v. Moore & Peterson, 117 F.3d
278, 286 (5th Cir. 1997). Jurisdiction is labeled "specific' when the nonresident defendant's contacts with
the forum State are directly related to the cause of action. "Generd jurisdiction” will exist even without this
direct relationship to the cause of action, if the defendant's contacts with the forum state are continuous and
systemdtic. Mississippi Interstate Express, Inc. v. Transpo, Inc., 681 F.2d 1003, 1007 (5th Cir. 1982),
cting Helicopteros Nacionales de Colombia, SA v. Hall, 466 U.S. 408, 413-16 (1984). American
Cablé's contacts with Missssippi were neither systematic nor continuous. They therefore are insufficient to
support an exercise of generd jurisdiction. If jurisdiction exigtsit is founded on the contacts arisng out of
American Cable's contract with Trilogy, i.e., "specific jurisdiction.”



113. Among the factors considered by courts in determining whether specific jurisdiction existsis whether
the defendant or the plaintiff initiated the contacts with the forum state. Hydrokinetics, Inc. v. Alaska
Mechanical, Inc., 700 F.2d 1026, 1031 (5th Cir. 1983). It was American Cable who contacted Trilogy
and requested a credit line of $50,000. American Cable then submitted a balance sheet to Trilogy adong
with atwo-page trade reference sheet. Though the distinction of "who started it" may gppear minor, in fact
this shows that the nonresident buyer reached out beyond its Horida home and itsdlf initiated negotiations
with aforeign corporation in Missssppi.

114. There is some dispute in the present case as to the number of contacts, though we know that
American Cable submitted its balance sheet and trade referencesto Trilogy. On &t least one more occasion,
American Cable contacted Trilogy and placed an order for cable materias. The delivery receipt for those
meaterias was Sgned by the defendant's presdent, Richard Zorin. While a single contact can be a sufficient
basis upon which to predicate specific jurisdiction, that single contact must be "purposeful,” and directed at
the forum. 1d. at 1028. Again, snce American Cable in Floridaiinitiated contact with a corporation in
Mississppi, this action showed purpose.

1115. In addition, the three invoices sent by Trilogy to American Cable contained the following clause:

IN ACCEPTING THESE GOODS, PURCHASER AGREES THAT THISTRANSACTION
WILL BE GOVERNED BY THE LAW OF THE STATE OF MS, AND AGREES TO
JURISDICTION AND VENUE IN THE COURTS OF MS.

American Cable acknowledges receiving the invoices, but we do not know when this occurred. Trilogy
contends that an invoice was sent with each shipment of goods. Accepting that as true, American Cable
received at least one invoice on February 10, 1994, as adelivery receipt bearing that date was signed by
Richard Zorin, vice-president of American Cable.

116. Thereis no evidence that the original understanding between American Cable and Trilogy addressed
venue or choice of law. Therefore, the provision in the invoices condtituted an additiona term. A section of
the commercia code establishes the rules for when anew term proposed by one party becomes binding on
the other. Miss. Code Ann. 8 75-2-207 (1972). The statute "applies to the Situation in which an agreement
has been previoudy reached ather ordly or by informal writings, and one or both parties send written
confirmation of terms discussed, adding certain terms not discussed.” Mid-South Packers, Inc. v.
Shoney's, Inc., 761 F.2d 1117, 1123 (5th Cir. 1985). As between merchants, those additiona terms
become part of the contract unless (@) the offer expresdy limits acceptance to the terms of the offer; (b)
they materidly dter it; or (C) notification of objection to them has dreaedy been given or isgiven within a
reasonable time after notice of them isreceived.” Miss. Code Ann. § 75-2-207(2).

117. An invoice which adds terms to the contract can congtitute a written confirmation of an ora contract.
Mid-South Packers, 761 F.2d at 1123. The supreme court held that the additional terms became part of
the contract, obligating Shoney's to pay interest and reasonable collection costs, including attorney's fees, as
provided in theinvoices. Id. a 1124. A written confirmation aso satisfies the datute of fraudsif it is
aufficient againgt the sender and the party receiving it has reason to know of its contents but fallsto object in
writing to its contents within ten days after it isreceived. Miss. Code Ann. 8 75-2-201(2) (1972). No
objection to these invoice terms was ever lodged.

118. It istrue that the ddlivery receipt for the third transaction is not in the record. Trilogy asserts there were



sgned ddivery receipts for dl, but makes no explanation as to why the third one was not produced. That
was something that could have been more thoroughly explored had American Cable responded in atimely
fashion to the lawsuit. A valid default judgment does not require that al issues be as throughly explored as
they might have been at trid. That is hardly possible because of the default, leaving no one present to argue
the defense Sde. What is necessary is that enough is presented factually and legdly to justify ajudgment.
These invoices could properly be consdered part of the judtification. Admittedly the invoiceswere aless
forma means of cresting a choice of law provison than was the case in many of the precedents, and the
third invoice does not appear in the record. However, that does not make the provison meaningless. See
First Miss. Corp. v. Thunderbird Energy, Inc., 876 F. Supp. 840, 844 (S.D. Miss. 1995). The invoices
perhaps were insufficient without more to satisfy due process concerns. They are afactor in favor of finding
juridiction.

1119. Although no representative of American Cable ever traveled to Mississppi, specific jurisdiction may
arise without the nonresident defendant's ever stepping foot upon the forum state's soil. What we review is
whether the defendant purposefully conducted activities in the forum state. Did the defendant conscioudy
seek the benefits offered by the forum state's resdent company and incidentally receive the burden of that
sate's laws? Mason v. Shelby County Health Care Corp., 919 F.Supp. 235, 238 (S.D. Miss. 1996). It
is the purposefulness of the decison that isimportant and not the physica presence of the defendant in the
date. Also relevant, though less important than some other factors, isthat American Cable agreed to mail
payment checks into the forum state. Command-Aire Corp. v. Ontario Mechanical Salesand Serv. Inc.,
963 F.2d 90, 94 (5th Cir. 1992). Payments totaling $4,000 were received by Trilogy in Mississippi.

120. What we find to be an accurate and quite rlevant statement of the guiding principleisthis "when a
nonresident defendant takes purposeful and affirmative action, the effect of which isto cause business
activity, foreseegble by the defendant in the forum state, such action by the defendant is considered a
minimum contact for jurisdictiona purposes.” Mississippi Interstate Express, Inc. v. Transpo, Inc., 681
F.2d 1003, 1007 (5th Cir. 1982). The court has continued to find the initiation of the contact by the
defendant to be of considerable importance. Command-Aire Corp. v. Ontario Mechanical Sales and
Serv. Inc., 963 F. 2d 90, 94-95 (5th Cir. 1992).

121. Based on all these considerations, it was reasonable for American Cable to expect that seeking an
agreement with this out-of-state company might cause suit to be brought in that company's home forum.
American Cable had minimum contacts sufficient for suit in Missssppi.

2. Traditional notions of fair play and substantial justice

1122. If anonresident defendant has sufficient minimum contacts with the forum, the “fairess’ factor of the
juridictiond inquiry must be examined. Asahi Metal Indus. Co., Ltd. v. Superior Court of Calif., 480
U.S. 102,105 (1987). The Supreme Court has stated that the "fairness’ of requiring a nonresident to defend
asuit inadigant forum is afunction of severd factors, including the burden upon the nonresident defendant,
the interests of the forum dtate, the plaintiff'sinterest in securing rdief, the intersate judicia system's interest
in obtaining the most efficient resolution of controversies, and the shared interest of the severd Statesin
furthering fundamental substantive socid policies. World-Wide Volkswagen Corp., 444 U.S. at 292.

1123. The burden upon American Cable does not gppear substantia, asit is not agreat distance from
Floridato Mississippi. Moreover, it does not gppear that the mgjority of the witnesses are located in
Florida. Just as Trilogy has an interest in receiving payment for its goods, Mississppi certainly has an



interest in providing a means of redress for American Cablésfalure to pay. Although the Mississppi forum
is less convenient for American Cable than a Florida one, traditiona notions of fair play and subgstantid
justice are not infringed.

I1. Denial of Rule 60(b) motion

1124. Having determined that the Rankin County Circuit Court did have persond jurisdiction over American
Cable and thus that the default judgment was not void, we next consider whether the circuit court erred in
faling to set the judgment aside on other grounds. Default judgments are not favored and rdief should only
be granted when proper grounds are shown. The determination whether to vacate such ajudgment is
addressed to the discretion of the tria court. While the trid court has congderable discretion, this discretion
isnaither "unfettered” nor isit "boundless”” Chassaniol v. Bank of Kilmichael, 626 So.2d 127, 135 (Miss.
1993).

125. In deciding whether the trid court abused its discretion in faling to set aside a default judgment entered
againg aformer husband for past-due support, the supreme court explained that:

When we say that the trid court has discretion in ameatter, we imply that thereis alimited right to be
wrong. At the very least the statement imports aview thet there are at least two different decisons
that the trid court could have made each of which on gpped must be affirmed. Indeed, if there are not
at least two possible affirmable decisions, by definition the trial court is without discretion. When we
review on gpped the decison of atrid court within the discretion vested in it, we ask firgt if the court
below applied the correct legal standard. If so, we then consider whether the decision was one of
those several reasonable ones which could have been made.

Burkett v. Burkett, 537 So0.2d 443, 446 (Miss. 1989).

1126. The Supreme Court has articulated a three-pronged balancing test which the tria court should usein
determining whether to grant relief from judgment under M.R.C.P. 60(b). The court must consider: (1) the
nature and legitimacy of the defendant’s reasons for his default, i.e., whether the defendant has good cause
for default, (2) whether the defendant in fact has a colorable defense to the merits of the claim, and (3) the
nature and extent of prejudice which may be suffered by the plaintiff if the default is set asde. Chassaniol,
626 So.2d at 134.

A. Good cause

1127. American Cable contends that it had good cause for the default and points to the affidavit of Barbara
Zorin, presdent of American Cable. Mrs. Zorin Sates that after receiving the summons and complaint on
October 31, 1995, she forwarded both documents to American Cable's attorney in Nashville, Tennessee
on November 2. American Cable assartsthat it thereafter "assumed that the attorney in Nashville was
representing [it] concerning the Trilogy lawsuit." American Cable attempted to contact its attorney on
December 21 but was unable to reach him until January 1, 1996. The attorney then advised American
Cable that it should obtain Missssppi counsdl. After unsuccessfully attempting to retain two Missssippi
atorneys, American Cablefindly obtained loca counsel on January 11, approximately two weeks after
entry of the default judgment.

128. Similar reasons have been rgected by the supreme court. The court refused to set aside a default
judgment where the defendant forwarded the summons and complaint to its insurer but failed to pursue the



metter further. H & W Transfer And Cartage Serv., Inc. v. Griffin, 511 So.2d 895, 899 (Miss. 1987).
Five months after sending the insurance company the litigation documents, it discovered a default judgment
had been entered. The defendant’s insurer behaved in smilar fashion and smply mailed the suit papersto an
attorney listed in its approved attorneys books. Id.

1129. In another case, the defendant forwarded the suit information to hisinsurance company "and heard
nothing ese of the lawsuit until default judgment entered againgt him." Pointer v. Huffman, 509 So.2d 870,
876 (Miss. 1987). The defendant argued that his failure to answer was unintentional and was a reasonable
reliance on the insurance company to protect its rights. 1d. The supreme court upheld the default because
the defendant's failure to take follow-up action to determine whether the papers were received or whether
an answer to the complaint had been filed was not good cause. Id.

1130. Finally, the supreme court refused to set asde a default judgment where the defendant failed to file an
answer due to a misunderstanding with his attorney. Bailey v. Georgia Cotton Goods Co., 543 So.2d
180, 182 (Miss. 1989). The defendant discovered that his attorney had not filed an answer on the last day
for filing aresponse or one day thereafter. Because of a businesstrip, the defendant failed to take care of
the matter and, consequently, a default judgment was entered againgt him. |d. The supreme court found the
defendant's excuse inadequate, noting that "the fact that Bailey was an experienced businessman who had
been involved in a number of lawsuits certainly militates in favor of our giving deference to the trid court's
ruling on thispoint.” 1d. Though the court noted that "[i]t certainly would not have been an abuse of
discretion for the Circuit Court to give a defendant the benefit of the doubt where the default was entered
only three days after the legdl deadline for filing an answer,” it nevertheess affirmed. Id.

1131. The reasons given by American Cable for its failure to answer are Smilar to those that have been
previoudy been found not to support granting amotion to set asde a default. The sole follow-up inquiry that
American Cable contends it made occurred nearly two months after it forwarded the complaint to its
attorney and severa days before entry of the default judgment. Smply assuming that its Tennessee attorney
was handling the matter is not "good cause.”

B. Colorable defense

1132. Next, we consder whether American Cable has a colorable defense to the merits of the claim. If any
one of the three factorsin the balancing test outweighs the other in importance, it isthis one. Bailey, 543
So.2d at 182.

1133. The affidavit of Frances Mitchdll, credit manager at Trilogy, established that on February 3, 1994,
Richard Zorin ordered approximately $16,000 worth of materials. Later that same day, this affidavit Sates
that American Cable placed an additiond order for materias totaing $10,000. All of these materias were
to be shipped to work stesin Alabama. The Trilogy affidavit dso asserted that Richard Zorin placed athird
order on February 17, for $55,000 in materias. Trilogy contends that American Cable never informed it
that the goods were not properly delivered or about the possible involvement of another corporation.

1134. American Cable's president, Barbara Zorin, stated that the company informed Trilogy that "the goods
may have been ordered and received by ACl Management and not American Cable Corporation.” Zorin
goes on to attest that "ACC has a meritorious defense to this lawsuit in that ACC contends that a
substantia portion of the goods for which Trilogy is seeking payment were ordered by some entity other
than ACC, and it is ACC's belief, that those goods werein fact ordered by ACl Management. While some



of the goods may have been ordered by ACC, ACC questions the amount charged for these goods.”
American Cable is gpparently involved in litigation with ACI in Tennessee.

1135. To show acreditable defense in the present setting, a party must show facts, not conclusions, and must
do so by affidavit or other sworn form of evidence. Rush v. North American Van Lines, Inc., 608 So.2d
1205, 1210 (Miss. 1992). An unsubstantiated allegation that a meritorious defense exists is insufficient asa
matter of law to sustain the burden under Rule 60(b). Pease v. Pakhoed Corp., 980 F.2d 995, 1000 (5th
Cir. 1993). We interpreted American Cabl€'s affidavit as not being a categorical denia that it ordered the
materias from Trilogy. Rether, it contends that the other company may have placed some of the orders and
somehow had American Cable billed for them.

1136. On rehearing, American Cable argues that we have read the affidavit in too crabbed afashion.
Specificaly, when Zorin dleged in her affidavit that another company in Tennessee "may have' ordered the
goods, we should not have read that to be any qudification to Zorin'slater denid in the same affidavit that
American Cable had not ordered the second and third shipments. Theinitid part of the affidavit never
denies that the goods were ordered, questions whether another specific company may have ordered some,
and discussed American Cablé's efforts to find out more about the shipments. That is not adenid at dl,
much less a categorica one. The summary paragraph at the end of the affidavit states affirmatively that an
entity other than itsdlf ordered some of the goods, without being certain which other company. Reading the
affidavit as awhole, we agree thet thereis a denid of responghility for two of the shipments.

1137. What has been given as a definition of a"colorable” or "meritorious’ defense under this Rule is whether
itis"good at law s0 asto give the fact-finder some determination to make." Bieganek v. Taylor, 801 F.2d
879, 882 (7th Cir. 1986). Had American Cable at trid only said that it was not sureif it had ordered al the
goods, that is not a defense that creates afact question. The plaintiff till would have to present evidence
aufficient to prove its case and the defense does nothing more than require the fact-finder to decide based
soldly on the plaintiff's evidence. That is not a"colorable defense” under this andyss.

1138. We agree though that American Cable stated more than its uncertainty about the shipments. A
colorable defense was raised.

C. Prgudiceto Trilogy

1139. Trilogy contends that it would be pregjudiced if the default judgment against American Cable were set
adde. It explains that dmost one year €lgpsed between entry of the default judgment and thetrid court's
denid of the motion to set aside the judgment. Trilogy relies upon a case in which the supreme court held a
delay of over one year was too long. However, that case involved a motor vehicle, prompting the supreme
court to note that

Faintiff Pittman may wel have suffered subgtantiad prejudice from the granting of the motion to vacete.
That motion was not filed until June 25, 1985, and the Circuit Court was not able to rule thereon until
January 10, 1986. Even if the judgment had been vacated at that time and Pittman given the earliest
possibletrid setting, the trid would gtill have occurred more than one year following the origind
February 6, 1985, stting. It requires no great insight to know that a year's postponement of atria
which will turn on witnesses memories regarding a split second event--a motor vehicle accident -- will
often substantiadly prejudice one or both of the parties in terms of the common human phenomenon of
loss of memory of specific events over time, not to mention the fact that the injured plaintiff is without



aresolution to her claim for that period of time.
Guaranty Nat'l Ins. Co. v. Pittman, 501 So.2d 377, 388 (Miss. 1987).

140. In the present case, the motion to set aside the default judgment was filed on February 9, 1996, alittle
over one month after the circuit judge granted the default judgment. The judge did not rule on the motion
until December 29 that same year. The fairly prompt bringing of the motion to set asde indicates that
American Cable did not cause much delay in providing an opportunity for rdief from the judgment. We find
that to the extent memories may be growing dim, that was not the result of American Cable's dday but was
the required procedura delay for the trial and gppellate courts to reach afina resolution of the mation.
Even 50, just as prgudice from delay is not sufficient in itsdf to require denid of amotion to set asde a
default judgment, neither does the absence of prejudice by itsalf suggest that failure to set asde was an
abuse of discretion. Bailey, 543 So.2d 180, 183; Federal Savings And Loan Insur. Corp. v. Kroenke,
858 F.2d 1067, 1070 (5th Cir. 1988).

741. Thisreview revedsthat only one of the three factors that the tria court was to apply to its decison on
the motion to set aside the default, actudly favors the court's denid of the motion. The "most important”
factor, whether a colorable defense has been asserted, we have agreed on rehearing does not support the
upholding of the default. The fact that the defense may ultimately be proven incorrect is not a consderation
a thispoint in litigation.

142. We do not know thetrid court's findings as to these three factors, as his order merdly found the
moation to be unmeritorious. We will not assume that the tria court erred in its analyss of the factors, but
instead in the absence of findings we assume that he reached the correct result on each of them. Century
21 Deep South Properties, Ltd. v. Corson, 612 So. 2d 359, 367 (Miss. 1992). The fact that on
rehearing we have changed our conclusion on one of the factors does not change the presumption of
acceptable findings by the tria court. The error being acknowledged here is our own, starting with the
writing judge. We do not assume that the trid court made the same error.

1143. Does the fact that no vaid reason exigs for failing to respond to the litigation by itsef judtify the
manner in which the trid court's discretion was exercised? The supreme court has made this relevant
gsatement: "upon a showing by the defendant that he has a meritorious defense, we would encourage tria
judges to set aside default judgments in a case where, as here, no prejudice would result to the plaintiff. The
importance of litigants having atria on the merits should aways be a serious consderation by atrid judgein
suchmatters.” Bryant, Inc. v. Walters, 493 So.2d 933, 937 n.3 (Miss.1986). After quoting this
encouragement in alater case, the court even stated that "any error made by atria judge should bein the
direction of setting asde a default judgment and proceeding with trid. . . ." Clark v. City of Pascagoula,
507 So.2d 70, 76 (Miss. 1987).

144. We follow the supreme court's directives in thisas in other appeals, and add that the discretion of the
trid court is not "unfettered” when consdering whether to set aside a default. Burkett, 537 So.2d at 445.
Here there was adelay, even possibly alack of zed, by an out-of-state defendant in making certain that it
had timely acquired aMissssppi attorney to protect its interests. There was not, however, on this record a
falure to take some steps in responding to the litigation. The actions, though negligent, were not frivolous.
The procedurd mis-steps by American Cable, which are grounds for finding the firgt factor in the default
andyds againg them, are not sufficient by themselves to permit the upholding of the trid court's denid of the
motion to set asde the defaullt.



145. We grant rehearing, reverse the judgment, and remand for further proceedings.

1146. Our setting aside the default on gpped isthe procedura equivaent of thetrid court's having initidly
done 0. This case garts anew with the requirement of the plaintiff to prove any contested factua
underpinnings of its position regarding jurisdiction aswell as the merits. What we have said regarding the
legd analysis of the jurisdictiona issues will be the law of this case unless dtered by the supreme court. Our
analysis was based on the record before us, which was sparse because of the granting of a default. This
andysis should be congdered by the trid court on remand but in light of whatever evidence the parties
present.

147. THE JUDGMENT OF THE RANKIN COUNTY CIRCUIT COURT ISREVERSED AND
THE CAUSE ISREMANDED FOR PROCEEDINGS CONSISTENT WITH THIS OPINION.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

McMILLIN, CJ., KING, P.J., BRIDGES, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.

DIAZ, J., NOT PARTICIPATING.



