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SOUTHWICK, P.J.,, FOR THE COURT:

1. Karen and Fred Hogue sought damages arisng from injuries Mrs. Hogue suffered while a business
invitee on premises owned by American Nationa Insurance Company. After ajury verdict for Mrs. Hogue
and an additur for Mr. Hogue, American Nationa appeals. It is aleged that the evidence does not support
the verdict, that compilations of police records should not have been admitted into evidence, and that the
additur to Fred Hogue was erroneous. The Hogues a so apped, saying that each is entitled to additiona
compensation. We affirm on both direct and cross gpped.

FACTS

2. Karen Hogue and her daughter were shopping at Edgewater Mall in Biloxi, Mississppi on December 2,
1992. Edgewater Mall is owned by the gppellant, American Nationd Insurance Company. The parking lot
was crowded when Mrs. Hogue parked her van, as one of the stores was holding a promotiond sale for the



Christmas season.

113. Shortly before noon, Mrs. Hogue went alone to her vehicle to drop off some packages. While at the
van, she was accosted by an unidentified male. The assailant, who was never identified nor apprehended for
this crime, grabbed Mrs. Hogue around the neck and began choking her. Mrs. Hogue screamed until the
man covered her mouth and threw her to the ground. She continued to resst. Her assailant eventudly
forced her into her van where he continued besting and choking her. She began to bleed from the nose and
mouth and apparently briefly lost consciousness.

4. The attack was reported to Mall security. Mall security guard Robert Wren received a report about a
"domestic disturbance’ in the parking lot by means of his pager. Wren was one of three security guards on
duty at the time and the only guard in the parking lot. Wren was patrolling the parking lot in the security
vehicle, which had alight bar atached to the roof.

5. The heavy haliday traffic around the mall hindered Wren's response to the call, and it took
approximately five minutes for him to arrive at the proper section of the parking lot. Once there, Wren was
told by a shopper that "a man was beating on awoman in the parking lot" and that the atercation was
taking place near a brown or tan colored van. Wren drove down one of the parking lot rows and located a
van matching the description given to him by the shopper.

6. Wren testified that he could not seeinto the van clearly, but he saw a man kneding on the floor of the
van. Wren parked the security vehicle behind the van and atempted to determine what was happening.
After confronting the man, Wren testified that the man held a knife out the van door and told him to get
away. Wren then called for assstance from the other security guards, got into the security vehicle and left
the scene to find his back-up.

7. After Wren left the scene, the lant forced Mrs. Hogue into the driver's seat of the van, threatened
her with the knife and ordered her to drive away from the mal. Mrs. Hogue began to resst again and
eventudly was able to legp from the moving vehicle before it left the mall area. Mrs. Hogue suffered injuries
to her head, face and mouth as well as bruises around her neck. She was treated and released from the
emergency room the same day. She aso was treated by her family physician for these injuriesand by a
psychologist for emotiona trauma.

8. Mrs. Hogue filed suit against American National seeking damages for the injuries caused by this attack.
Mr. Hogue joined in the complaint seeking damages for loss of consortium. After afive day trid, the jury
returned averdict in favor of the Hogues, assessing the wife's damages at $30,000 and the husband's
damages a zero. The Hogues filed post-trid motions for additurs. The court granted the husband's motion
and awarded $10,000. Mrs. Hogue's motion was denied. The Hogues apped the amount of one additur
and the denid of the other. American Nationa aso gppedls.

DISCUSSION
I. A verdict in favor of American National should have been granted

9. American Nationd's separate issues attacking the sufficiency of evidence will be consdered together. A
jury's verdict based on proper evidence and instruction occupies an especidly exated position in our court
system. We will not render a verdict contrary to it short of aconclusion on our part that, given the evidence
as awhole, taken in the light most favorable to the verdict, no reasonable, hypothetica juror could have



found asthe jury did. Starcher v. Byrne, 687 So.2d 737, 739 (Miss.1997). Such action on our part
removes the case from the previous and any future jury. It does not matter on gpped whether the trid court
action that forms the complaint is the denia of amoation for adirected verdict, for a peremptory indruction,
or for ajudgment notwithstanding the verdict. The required gppellate showing isthe same.

20. In order to ascertain the liability of American Nationd, it is necessary to determine the status of the
injured party, the duty owed by American National based on Mrs. Hogue's particular status, and whether
American Nationa breached its duty of care to Mrs. Hogue. See Little v. Bell, 719 So.2d 757, 760 (Miss.
1998).

T11. Mrs. Hogue was an invitee of American Nationa as she "went upon the premises of another in answer
to the express or implied invitation of the owner or occupant for their mutua advantage.” Hoffman, 358
So0.2d at 1011. A landowner owes an invitee the duty to keep the premises reasonably safe and when not
reasonably safe to warn only where there is hidden danger or peril that is not plain and open to view.
Caruso v. Picayune Pizza Hut, Inc., 598 So.2d 770, 779 (Miss. 1992). Included in that duty isthe
exercise of reasonable care to protect invitees from crimind attacks. Lyle v. Mladinich, 584 So.2d 397,
399 (Miss. 1991).

112. American Nationa argues that security functions had been delegated to an independent company
known as ANREM. However, alandowner cannot "delegate this responsibility to athird personin such a
manner asto be relieved of liability for aviolation of itsduty . .. ." D.L. Fair Lumber Co. v. Weems, 196
Miss. 201, 218, 16 So.2d 770, 772 (1944). American National cannot escape liability because of its
contract with ANREM.

113. Next, if the dangerous "Situation was created by someone not associated with the operation of the
[mdll], the plaintiff must produce evidence demongtrating theat the operator had actud or congtructive
knowledge of the condition." Downs v. Choo, 656 So0.2d 84, 86 (Miss. 1995). The Hogues introduced a
compilation of cdls received by the Biloxi Police Department from the mdl for the years 1990, 1991 and
1992. The supreme court has relied on the pre-tort overall pattern of crimind activity that occurred in the
generd vicinity of the defendant's business premises, aswell as the frequency of crimind activity on the
premises. Lyle, 584 So.2d at 399; Crain v. Cleveland Moose Lodge 1532, Order of the Moosg, Inc.,
641 So.2d 1186, 1189-90 (Miss. 1994).

114. The compilations were limited to crimes against persons and certain property crimes, but did not
include such offenses as shoplifting. The compilations indicated that there were between seventy-one and
seventy-nine cals made from the mal to the Biloxi Police Department annudly. Although these compilations
were records of calls made and not necessarily crimes committed, this evidence created a jury question of
whether American Nationd was on notice that assaults were occurring. True, the cals did not directly
indicate knowledge by the Mall since the evidence was of contacts with the police department. The
evidence a least created a primafacie case that the owner should have been aware of these reports.
Foreseeability and breach of duty are issues to be decided by the finder of fact once sufficient evidenceis
presented. Lyle, 584 So.2d at 400. This evidence raised the issue.

115. American Nationa had three security guards on duty at the time Mrs. Hogue was attacked. One of
these guards was respongible for patrolling the approximately 3,000 parking spaces found in various

parking lots surrounding the mall. The other guards were stationed insde the Madll. Each party presented
expert testimony on the sufficiency or insufficiency of the patrol. The jury dso heard extensive testimony



concerning the adequacy of the training received by Robert Wren, the responding security guard. Findly,
the jury heard expert testimony about the procedures used by the security guards to handle Stuations like
the one here.

1116. This contested evidence of foreseeability and of reasonableness of the safety procedures taken, was of
"such qudity and weight that reasonable and fairminded men in the exercise of impartia judgment might
reach different conclusions" and accordingly the jury verdict should be upheld. Junior Food Sores, Inc.

v. Rice, 671 So.2d 67, 76 (Miss. 1996). American Nationa had taken significant stepsto protect its
patrons and is not the guarantor of the safety of those who legdly come onto its property. Lyle, 584 So.2d
at 398. Nonetheless, there was evidence upon which jurors could have relied, and apparently did, that
despite the vdidity of what has just been noted, American National reasonably should have done more to
anticipate the hazard of assaultive conduct.

1. A newtrial should have been granted

117. In consdering amoation for anew trid, the supreme court has held that “the grant or denid of anew
trid has dways been within the sound discretion of the trid judge, and absent an abuse of discretion, this
Court iswithout the power to disturb such adetermination.” American Fire Protection, Inc. v. Lewis, 653
S0.2d 1387, 1390 (Miss. 1995). No new trid should be granted unless the "verdict is againgt the
overwheming weight of the evidence or is contrary to law." Junior Foods, 671 So.2d at 76.

1118. As has dready been reviewed, each party presented evidence and extensive expert testimony over the
course of five days. The tesimony and evidence were in conflict and created a sufficient factua question to
dlow the jury to reach the verdict that it did. Therefore, the trid judge did not abuse his discretion in
denying American Nationd's motion for anew trid.

[11. Admitting compilations of police recordsinto evidence

1119. American Nationa argues that the previoudy mentioned compilations of police records were
inadmissible. These records summarized cdls received by the Biloxi Police Department originating from
Edgewater Mall for the years 1990, 1991 and 1992. For example, the 1990 compilation was entitled
"Edgewater Mdl." It listed twenty-one categories of crimes, from assault upon aminor to theft/purse
snatching. The number of reported offenses in each category was adso shown, such as thirteen auto thefts,
two strong arm robberies and one robbery with aknife, one rape, and two assaults with injuries. A smilar
document was introduced for reported offensesin 1991 and in 1992.

1120. A trid judge's discretion regarding the admission of evidenceis broad.

The admissihility of evidence rests within the discretion of the tria court. However, this Court must
a0 determine whether the trid court employed the proper legd standard in its fact findings governing
the evidence admissibility. If in fact the trid court has incorrectly perceived the gpplicable legd
gandard inits fact findings, the Court applies a substantialy broader standard of review. However, a
denid of asubgantia right . . . must have been affected by the court's evidentiary ruling. Furthermore,
the trid court's discretion must be exercised within the scope of the Missssppi Rules of Evidence and
reversal would be appropriate only when an abuse of discretion resulting in prgjudice. . . occurs.

Young v. City of Brookhaven, 693 So.2d 1355, 1385 (Miss. 1997) (quoting Peterson v. State, 671
S0.2d 647, 655-56 (Miss. 1996) (citations omitted)).



121. American Nationd argues that the summary evidence found in the compilations was not admissible
becauseiit failed to show the existence of a dangerous condition, the owner's knowledge of the condition,
and a substantial amilarity with what occurred to Mrs. Hogue. One case relied upon was an motor vehicle
accident in which the underside of arailroad overpass was struck by atractor-trailer rig. Parmes v. lllinois
Cent. Gulf RR., 440 So.2d 261 (Miss. 1983). The court stated that evidence of other accidents was
admissible only to show that a dangerous condition existed and was known to the railroad. Id. at 264. Ina
gmilar suit involving arailroad and amotor vehicle, Parmes and its requirements were discussed at some
length. Mitcham v. Illinois Cent. Gulf R.R. Co., 515 So.2d 852, 855-56 (Miss. 1987). The point made
was that evidence of other accidentsis inadmissble unless the conditions of the premises thet led to the
earlier accidents remained essentialy unchanged until the accident later at issue, and that the circumstances
of the two events were subgtantidly smilar. I1d. at 856.

22. This premises owner would have us require that an attack almost identical to the one on Mrs. Hogue
had previoudy occurred. Among the necessary details at least implied by American Nationd is that proof
be introduced that a car-jacking with a kidnapped victim had earlier occurred. However, the supreme court
has held evidence competent to support ligbility for akidnapping, car theft, and beating if it showed that
crimes againgt the person had previously occurred on the premises. Lyle, 584 So. 2d at 399. The key is
whether the premises owner was on notice of areasonable risk of assaults on his patrons in the parking lot.
The rule of reason is not offense-specific, eg., no liability to the kidnapped owner of a car until after the first
kidnapping; then no liability to athird person hit intentiondly by afleeing felon in astolen car with a
kidnapped owner until after the first such third-person injury. We find that the evidence raised an issue of
foreseeability of assaultive conduct in this parking lot. American Nationd had provided some protections,
and ajury could have found those actions to have been adequate. In this case, the jury found the opposite.
That was within the discretion given to the fact-finder on this contested evidence.

123. American National aso assarts that the prgudicia effect of the compilations outweighed their
probative vaue, thereby violating M.R.E. 403. At the heart of the argument is the fact that the compilations
were merely arecord of cals made from the mall. American Nationa asserts that because there was no
evidence of the result of these cdls, such as incident reports, arrest records or the like, the jury was midead
into believing that an atmosphere of violence existed & the mall when in fact some of the calls may have
been "fdse dams.”

124. The trid judge addressed these concerns, however, when he limited the compilations. The judge
excluded non-relevant calls such as reports of shoplifting, thefts and forged prescriptions. Thetrid judge
as0 had the parties agree on a dtipulation that these compilations were merdy lists of cals made from any
business a the mall. The purpose of the stipulation was to limit the impact of the compilations and to inform
thejury fully of the rdevance of the exhibit. Importantly, the jury was informed that the mere fact that a call
was made did not necessarily mean that a crime had been committed and that mall security had been
informed of the call. We find thisto be sufficient to limit any prgudicid effect the compilations may have
created. Foreseeability becomes an issue for reasonable jurors properly instructed to resolve.

125. Findly, American Nationd argues that the compilations were inadmissible because the underlying
material from which the compilations were made were not produced.

The contents of voluminous writings, recordings, or photographs which cannot conveniently be
examined in court may be presented in the form of a chart, summary, or caculation. The originds, or



duplicates, shal be made available for examination or copying, or both, by other partiesat a
reasonable time and place. The court may order that they be produced in court.

M.R.E. 1006. At trid, American Nationd initially objected to the exhibitsin part because the underlying
reports on the cals did not exig. It is unclear to this Court the exact origin of these numerica summaries.
However, after lengthy skirmishing at trid, this stipulation was entered:

[If the Biloxi Police Department records custodians were caled, they] would testify that Exhibits 8,
29, 30 are alig of cdlsreceved from any and dl businesses located at the Edgewater Mal Shopping
Center to the Biloxi Police Department during the years of 1990, 1991 and 1992. This does not
include any shoplifting cases that may have been reported from the Edgewater Mdl during those three
years.

The effect of this stipulation was to remove the purpose of Rule 1006's requirement of providing the
documents supporting a summary. The arguments over the Sgnificance of the reports of offenses were
made, and they did not focus on questions regarding whether the summary accurately reflected the actua
records at the police department. We find no Rule 1006 issue to have remained on appedl.

IV. The motions for additur

1126. Both American National and Fred Hogue apped thetria court's award of a $10,000 additur on Mr.
Hogue's loss of consortium claim. One believesit too large, the other too smal. In addition, Karen Hogue
clamsthat thetrid court erred in denying her motion for an additur.

127. Whether to grant an additur iswithin the trid court's reasonable exercise of discretion. We decide
whether discretion was abused, not whether we would have granted or denied in the first instance. Our
standard of review islimited to whether there was an abuse of discretion. Rodgers v. Pascagoula Pub.
Sch. Dist., 611 So0.2d 942, 945 (Miss. 1992). Awards set by the jury are not advisory. Generally the
jury's decison will be upheld unlessit was so unreasonable as to be outrageous. Maddox v. Muirhead,
738 So.2d 742 (11 5) (Miss. 1999).

1128. The court can award an additur upon afinding that (1) the trier of fact was influenced by bias,
prgjudice or passion, or (2) the damages awarded were contrary to the overwhelming weight of credible
evidence. Rodgers, 611 So.2d at 944. An additur should never be granted except with great caution, for
an additur represents ajudicia incurson into the traditional habitet of the jury. Gibbs v. Banks, 527 So.2d
658, 659 (Miss. 1988). Even so, upon Mr. Hogue's motion for an additur the tria court examined the
absence of any award and determined that was againgt the overwheming weight of the evidence. The court
granted Mr. Hogue a $10,000 additur.

1129. The question quite Smply is whether based on the evidence presented the jury had to award damages
for aloss of consortium. A spouse's right of recovery on thisclaim is limited to loss of society and
companionship, interference with conjugd rights and providing previoudy unnecessary physica assstance.
Tribble v. Gregory, 288 So0.2d 13, 17 (Miss. 1974). When the jury awarded no loss of consortium
damages, they rgected as ether irrdevant or unconvincing the following testimony concerning Fred Hogue's
damages.



 Following the attack on Mrs. Hogue, her husband stayed with her continualy for the next week and
was required to have a subgtitute teacher comein for five days at a cost of approximately $619 in lost
wages.

o After the atack, Mrs. Hogue required someone to stay with her a dl times; i.e.,, shewas afraid to be
aone, and mogt of the time her husband looked after her.

« |f Mr. Hogue needed to get up during the night, he would have to wake Mrs. Hogue o that she
would not become terrified when he came back.

« Prior to the attack Mrs. Hogue was responsible for grocery shopping, but now sheis unableto do this
and the respongibility falls on her husband.

o Mr. Hogue became what he called "hypersengtive’ to hiswife's needs. He must take active stepsto
prevent her from being placed in uncomfortable and unfamiliar Stuations.

» Mr. Hogue testified that the attack did not change what they do because the Hogues have dways
done activities together.

o There was testimony that Mr. Hogue retired in order "to be able to be with Mrs. Hogue instead of
gpending alot of time after school late and on trips and things like that, so that they could be together.
Although he did have sufficient time in to retire” He dtill performed some part-time teaching at
D'lberville Middle Schoal during the first three periods of the day.

» Mrs. Hogue's condition played arole in Mr. Hogue's decision to retire, but apparently was not the
sole reason.

Thisisthe only testimony concerning Mr. Hogue's damages, al given during direct examination. There was
no cross-examination concerning his loss of consortium claim, nor was there redirect.

1130. The supreme court has addressed the argument that consortium testimony, which frequently is
unrebutted since it concerns private household activities, must be accepted:

Mr. Alldread would have this Court consder only the direct testimony of himsdalf and hiswife, and
then accept his claim the evidence was uncontradicted. Mr. Alldread failsto consider however hisand
his wife's testimony on cross-examination. The jury had the opportunity to hear and weigh the
elements of the consortium claim both by direct and cross-examination testimony, and soundly
rejected damages allegedly proven by Mr. Alldread, as non-existent.

Alldread v. Bailey, 626 So. 2d 99, 103 (Miss. 1993). Alldread did not describe the cross-examination
that occurred there. Presumably, cross-examination that raises doubts about some aspects of the clam may
properly leave doubts about the remainder. Here, though, no meaningful cross-examination occurred at al.

1131. The supreme court more directly discussed this question when it stated that even when "[t]hereis no
evidence on theissue of consortium damages except the testimony of [the spouse] herself,” that the "jury
wasfreeto disbelieve her.” 1d. at 102 (quoting Anderson v. Mutert, 619 SW. 2d 941, 945 (Mo. App.
1981)).

1132. The generd description of ajury's duty with regard to "undisputed evidence” isthis:

Uncontradicted or undisputed evidence should ordinarily be taken astrue by the triers of facts. More
precisay, evidence which is not contradicted by positive testimony or circumstances, and is not
inherently improbable, incredible or unreasonable cannot be arbitrarily or capricioudy discredited,
disregarded, or regected even though the witness is a party interested; and unless shown to be



untrustworthy, isto be taken as conclusive, and binding on the triers of fact.
Lucedale Veneer Co. v. Rogers, 211 Miss. 613, 635, 53 So. 2d 69, 75 (1951) (opinion on rehearing).

1133. The stated rule has a host of qualifiers: evidence cannot be "contradicted” by "circumstances," cannot
be "improbable," and cannot be "untrustworthy.” Cross-examination that raises questions about any part of
the testimony could be said to cause the remainder to be untrustworthy, invoking the hoary phrasefalsusin
uno, falsusin omnibus, or "fase in one respect, fasein dl." A charge to the jury cannot be based on this
reasoning because it would be an improper comment on the weight of the evidence. Metropolitan Life Ins.
Co. v. Wright, 190 Miss. 53, 62, 199 So. 289 (1940). Beyond the ingtruction issue, the underlying logic of
falsus in uno has been criticized. M. & A. Motor Freight Linesv. Villere, 190 Miss. 848, 857, 1 So. 2d
788 (1941). Regardless, if the jury has reasonable grounds to believe that a witness has knowingly made
materid and fdse satements, thet at least raises credibility questions about remaining testimony that may not
otherwise be doubtful.

1134. All of this sheds light on what the supreme court means by "uncontradicted” evidence.

1135. In examining dl the consortium testimony, it is difficult to conclude that any of it wasimpeached in the
manner required by the Lucedale Veneer standard. The testimony, even if not impeached, till must relate
to "loss of society and companionship, conjugd rights and physica assstance of the injured spouse.”
Tribble, 288 So.2d at 17. The testimony dealt with Mr. Hogue's newly created need to be with Mrs,
Hogue for subgtantia periods, the increased household responsibilities, and his need to be dert to Stuations
that would renew her emotional stress. Each of these fit the definition of consortium damages.

1136. The jury properly could have wondered about the significance of some of the extra obligations, and
whether Mr. Hogue's retirement was directly and primarily related to hiswife's condition. Still, the core
claim of consortium damage was proven by positive and unimpeached evidence. Under the quoted
standard it had to be accepted. It istrue that the Alldread court in dicta stated that a jury was free just to
dishelieve awitness. Alldread, 626 So. 2d at 102. Without a clearer and controlling statement, we read
that in the context of there needing to be abass to dishelieve even if only some inherent implaugbility.

1137. There is heightened potential both for self-serving and for uncontradicted testimony on consortium
damages. Yet in the past the sdlf-interest of awitness has not been a sufficient basis just not to accept
tesimony. Lucedale Veneer, 53 So. 2d at 75.

1138. Mr. Hogue had the right to recover for any proven loss of consortium That finding unavoidably leads
to the conclusion that he was entitled to a peremptory instruction that some amount of damages had to be
awarded. Granting such an indruction is periloudy close to ignoring the dictates of Alldread. However, the
proposition that seems best to express the Alldread ruleis "that not every verdict againgt the non-injured
pouse claming aloss of consortium is inconsstent as amatter of law with averdict in favor of the injured
spouse.” Alldread, 626 So. 2d at 102. Theimplication is that some verdicts are incons stent.

1139. What we are not saying bears saying. Consortium damages are not judtified in every case. Alldread
establishes that. A peremptory ingruction is not proper just because the only testimony is from those
claming the loss, even if no retraction on the witness stand is secured through cross-examination. In fact, the
Lucedale Veneer description of evidence that has to be accepted is so qudified that it would be abold

step ever to grant a peremptory instruction on consortium. On these facts, we are holding that consortium



damages in some amount, for the limited items of the claim that we have described, had to be awarded.

140. What vaue to give the loss of spousd assstanceisinitidly for ajury. In other areas of damage
cdculdions, if theinjury is conddered sufficiently minor the damages awarded can be nomind. Drawing
every permissible inference from the evidence that would support the verdict, and noting that the jury done
is entitled to decide the credibility of witnesses, we find that some amount of damage for the loss of
consortium had to be awarded. Thetrid judge properly exercised his discretion and concluded that
unimpeached evidence required an award. The amount then falswithin the trid judge's reasonable
discretion.

141. Mr. Hogue's contention that the award was insufficient faces the same hurdle as American Nationd's
view that it was too high. We cannot say that the judge abused his discretion in awarding $10,000. This
was one-third of the verdict awarded to Mrs. Hogue, and Mr. Hogue was unable to quantify the damages
he suffered. Even so, the additur remedied the jury's deficiency and was neither so high nor too low asto
shock the conscience.

1142. Mrs. Hogue contends that the trial court's denid of her motion for her own additur was an abuse of
discretion. Mrs. Hogue presented evidence that she incurred less than $10,000 in medica care costs. The
jury award of over three times the actual damages was within its discretion as compensation for pain and
auffering. The award is not "so unreasonable in amount as to strike mankind at first blush as being beyond
al measure, unreasonable in amount and outrageous.” Maddox, 738 So.2d at (1 4). Accordingly, the trial
court's decision to deny Mrs. Hogue's motion was not an abuse of discretion.

143. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.
STATUTORY DAMAGESAND INTEREST ARE ASSESSED AGAINST THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, IRVING, LEE, MOORE, AND PAYNE, JJ.,
CONCUR.

DIAZ,J., CONCURSIN RESULT ONLY.

THOMAS, J.,, NOT PARTICIPATING.



