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PROCEDURAL POSTURE AND ISSUES PRESENTED

1. This caseis before the Court chalenging the judgment of the Bolivar County Circuit Court, after ajury
trid, in favor of Martha Jean Irdland against Roy Gilbert in the amount of $1,000,000 for Gilbert's
negligence arising from an automobile accident in which Irdland was injured. Aggrieved, Gilbert filed this
apped rasng the following four issues for our review: 1) whether the trial court erred in admitting into
evidence, over hearsay objection, aletter from plaintiff's deceased treating physician to plaintiff's attorney
expressing an opinion that plaintiff was permanently disabled as aresult of this accident; 2) whether the trid
court erred in dlowing plaintiff's economigt, Cabell Shull, Ph.D., to testify concerning plaintiffss purported
future lost wages, 3) whether the trid court erred in ingtructing the jury that it could awvard damages for loss
of wage earning capacity; and, 4) whether the triad court erred in denying Roy Gilbert's motion for judgment
notwithstanding the verdict or dternatively for anew trial because the verdict of the jury was excessve,
againg the overwheming weight of the evidence and indicates that the jury was influenced by bias, passion
or pregjudice.

2. After reviewing the briefs of the parties and applicable precedents, we find merit in Gilbert's first
assgnment of error regarding the admisson of Dr. Lindsey's letter. Accordingly, we vacate the judgment



entered in favor of Ireland by the trial court below and remand for further action consstent with this opinion.
FACTS

113. On May 23, 1993, Irdland was driving northbound on Highway 1 south of Benoit, Missssppi. Gilbert
was traveling dong the same highway behind Irdland. Proceeding aong the same path in between Irdland
and Gilbert's vehicles was athird vehicle driven by Lawrence Smith. Gilbert moved into the lane for
southbound traffic and commenced passing Smith. As Gilbert moved passed Smith's vehicle, Irdland
executed aleft turn into a private driveway that abutted the highway. As Irdland executed this turn, Gilbert
struck her car near the driver's side door.

4. Iredland was transported to the Bolivar County Hospita in Cleveland, Mississippi where she was trested
and released, but she returned the next day complaining of back pain. She was treated by Dr. Arthur
Lindsey, agenerd practitioner in Cleveland. Dr. Lindsey admitted Ireland to Bolivar County Hospital for
treastment and physical therapy for gpproximately one week. Dr. Lindsey died prior to the trid. However,
approximately fourteen months prior to the commencement of this action, Dr. Lindsey wrote to Irdand's
attorney summarizing his treetment and diagnosis. Over Gilbert's objection, this |etter was introduced into
evidence as part of an exhibit containing Dr. Lindsey's medica records.

5. Dr. Lindsey referred Ireland to Dr. John Frenz, a neurologist. Dr. Frenz was deposed, and a videotape
of his deposition was entered into evidence. He assessed a seven percent permanent impairment to the
body as awhole resulting from the automobile accident. Ireland was aso trested by Dr. Rodrigo Galvez, a
psychiatrist. He testified that Ireland suffered from post-traumatic stress disorder and had a sixty percent
permanent impairment.

DISCUSSION AND ANALYSIS

|.WHETHER THE TRIAL COURT ERRED IN ADMITTING INTO EVIDENCE, OVER
HEARSAY OBJECTION, A LETTER FROM PLAINTIFF'SDECEASED TREATING
PHYSICIAN TO PLAINTIFF'SATTORNEY EXPRESSING AN OPINION THAT
PLAINTIFF WASPERMANENTLY DISABLED ASA RESULT OF THISACCIDENT.

6. In Gilbert's first assgnment of error, he maintains that the letter from Dr. Lindsey addressed to counsd
for Irdland condtituted inadmissible hearsay. Irdland contends the I etter is admissible under one or both of
the following exceptions to the hearsay rule: M.R.E. 803(4), a statement made for the purpose of obtaining
medica trestment, or M.R.E. 803(6) arecord of aregularly conducted activity. Irdland's arguments, as
persuasive as they may be, cannot carry the day under current Mississippi law. Dr. Lindsey's letter to
Ireland's counsel was hearsay not subject to the exceptions relied on by Ireland under M.R.E. 803.

7. We acknowledge thet it is very unfortunate that Dr. Lindsey passed away prior to the trid of this matter.
It is gpparent from the most cursory reading of Dr. Lindsey's |etter that the contents of hisletter to Irdland's
counsdl were very important to Irdland's clams of injury. However, we are congtrained by Mississippi
Supreme Court precedent to find that Dr. Lindsey's letter was, without question, inadmissible hearsay under
both Missssippi Rules of Evidence 803(4) and 803(6).

Dr. Lindsey'sLetter Under M.R.E. 803(4)
8. M.R.E. 803(4) provides that a previous out of court statement by the declarant is admissbleif the



satement was made for the purpose of obtaining medica diagnoss or treetment. The Rule States:

Statements made for purposes of medicd diagnosis or treatment and describing medicd history, or
past or present symptoms, pain, or sensations, or the inception or genera character of the cause or
externd source thereof insofar as reasonably pertinent to diagnosis or treatment, regardless of to
whom the statements are made, or when the statements are made, if the court, in its discretion,
affirmatively finds that the proffered statements were made under circumstances subgtantialy
indicating their trustworthiness. For purposes of thisrule, the term "medical” refers to emotiona and
menta hedth aswdl as physicd hedth.

Miss. Rules of Evid. 803(4). "Before admitting evidence pursuant to M.R.E. 803(4), a two-part test must
be met: 'the declarant's motive in making the statement must be congstent with the purposes of promoting
treatment; and . . . the content of the statement must be such asis reasonably relied on by aphysicianin
trestment.” Doe v. Doe, 644 So. 2d 1199, 1206 (Miss. 1994) (citing Jones v. State, 606 So. 2d 1051,
1056 (Miss. 1992)).

19. Inthis case, Dr. Lindsey's | etter was three pages of single spaced type. It communicated what
treatments Dr. Lindsey prescribed, to whom he referred Irdland, what these referrals accomplished and
revedled about her condition, and his diagnos's as of a date nearly four years prior to thetria. While Dr.
Lindsey no doubt relied upon complaints made by Irdland in tregting her, satisfying the second prong of the
test outlined above, the complaints are not the subject of the letter. Further, it cannot be said that the letter is
a statement congstent with the purposes of promoting Ireland's treatment, but rather only areview of what
was done in the course of Ireland's treatment. Accordingly, the letter was not admissble under M.R.E. 803
(4).Dr. Lindsey's L etter Under M.R.E. 803(6)

110. M.R.E. 803(6) provides for the admission of records of regularly conducted activities as follows:.

A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions
or diagnosis, made a or near the time by, or from information transmitted by, a person with
knowledge, if kept in the course of aregularly conducted business activity, and if it was the regular
practice of that business activity to make the memorandum, report, record, or data compilation, al as
shown by the testimony of the custodian or other qualified witness or salf-authenticated pursuant to
Rule 902(11), unless the source of information or the method or circumstances of preparation indicate
lack of trustworthiness.

"Under Rule 803(6) and the comment, it is not necessary to cal or to account for al participants who made
the record. However, the source of the materia must be an informant with knowledge who is acting in the
course of the regularly conducted activity" and the evidence must be trustworthy. Mississippi Gaming
Commission v. Freeman, 98-CC-00337-SCT (11 48-49) (Miss. 1999).

111. When Ireland offered the letter from Dr. Lindsey into evidence, Gilbert's attorney objected:

By Mr. Walker: We have some medica records here, your Honor, on the Cleveland Clinic, that have
been subpoenaed. Wed like to introduce them into evidence. Do you want me bring the medica
record -- there's an affidavit attached, your Honor, according to our Rules of Evidence.

By Mr. Alexander: I'm sure they're authentic, but | want to make sure what'sin it.



By the Court: That's P, what?

By Mr. Alexander: It's P-6. | do have a couple of objections to a couple of the documents that we
may have to discuss.

By the Court: All right. Go ahead.

By Mr. Alexander: All right. Thefirdt isto thisletter. It's aletter from the Cleveland Clinic to Mr.
Walker. Thisisaletter to alawyer. It's not amedica record. Dr. Lindsey isdead. | can't cross-
examine[dc] him.

By Mr. Wdker: That'sdl the more so it should be admitted, your Honor.

By Mr. Alexander: | don't have a problem with the records that form the basis of this letter. | do have
a problem with the letter itsdlf. It's not amedica record, it's aletter from alawyer. The medica
records are fine, except for -

By the Court: Does it contain medical data?

By Mr. Walker: Yes, sir. Just for the record, your Honor, | think it -
By the Court: -- Let him make his point, please.

By Mr. Walker: Yes, gr.

By the Court: Okay. Go ahead, please.

By Mr. Alexander: So that'sthe objection to this. . . .

By the Court: Mr. Alexander, is there any data compilation contained in that |etter?

By Mr. Alexander: It'sasummary of hisrecords. . . Theletter isa summary of the other records, but
also contains a bunch of referencesto Dr. Donad Cook who was listed as awitness, but he's
gpparently not going to be here, and referencesto Dr. Frenz. It's just shot full of hearsay. . . .

By the Court: Okay. But, Mr. Alexander, 803(6) the pertinent part says, "A memorandum report,
record, or data compilation in any form." And if there is data compilation contained in that |etter then
that does condtitute aform, then the Court findsit to be admissible.

By Mr. Alexander: If you're going under that one, | don't bdieve thisis a data compilation at al. I've
never thought of amedica report being one.

112. M.R.E. 803(6) expresdy includes adiagnosis or medica opinion. But, our supreme court decided a
factudly identical case under M.R.E. 803(6) and held the trid court committed reversible error in admitting
aletter written by the plaintiff's treating physician to the plaintiff's attorney. In Jones v. Hatchett, 504 So.
2d 198 (Miss. 1987), a plaintiff in an action arisng from an automobile accident introduced a report
prepared by the treating physician who had died prior to trid. The supreme court held admitting the letter
was reversible error because "it was obvioudy prepared in anticipation of litigation.” 1d. at 202. In the case



sub judice, Dr. Lindsey's letter communicated what treatments he prescribed, to whom he referred Ireland,
what these referrals accomplished and revedled about her condition, and his diagnosis as of a date nearly
four years prior to thetrid. It is obvious that the reason for which the letter was prepared wasin
anticipation of litigation. Accordingly, the letter was not properly admitted under M.R.E. 803(6) pursuant to
the Jones decison.

CONCLUSION

113. The letter from Dr. Lindsey was not properly admitted into evidence as an exception to the hearsay
rule under M.R.E. 803(4) or M.R.E. 803(6). Aswe have found error with regard to the admission of the
Lindsey letter sufficient to warrant reversal, we need not, and we decline to, reach Gilbert's remaining
assignments of error. The judgment of the circuit court is vacated and this cause remanded for further action
conggtent with this opinion.

114. THE JUDGMENT OF THE BOLIVAR COUNTY CIRCUIT COURT ISREVERSED AND
THIS CAUSE REMANDED FOR FURTHER ACTION CONSISTENT WITH THIS OPINION.
ALL COSTSOF THISAPPEAL ARE TAXED TO THE APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., MOORE, AND THOMAS, JJ., CONCUR.
DIAZ, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY BRIDGES,
IRVING, AND LEE, JJ.

DIAZ, J., DISSENTING:

115. It iswith respect for the mgority's views that | nonetheless dissent. Dr. Lindsey's letter was admissble
under M.R.E. 803(6) which excepts arecord of aregularly conducted activity from the operation of therule
agang hearsay. Moreover, it isunfar to prevent Ireland from introducing the letter into evidence because
she suffered the misfortune of having its author die prior to trid. | would affirm.

116. As the mgority notes, arecord of expert medica opinions, even those prepared in anticipation of
litigation, may be properly admitted into evidence so long as the record is prepared by a person who has
first-hand knowledge of the subject matter and is acting in the regular scope of his business. Joseph M.
McClaughlin, ed., Weingtein's federal Evidence § 803.11[7][a] (2d. ed. 1999). Furthermore, the officia
comment to M.R.E. 803(6) provides that the rule "specificaly includes diagnoses and opinions as proper
subjects of admissble entries. . . ."

1127. It is undisputed that Dr. Lindsey had first-hand knowledge of the contents of the Ietter, as he was
Irdland's treating physician. Moreover, he was acting in the course and scope of his business as a physician
in preparing aletter discussing the diagnosis and trestment of his patient. This kind of correspondence may
be regularly kept in the course of a physcian's business. Higgins v. Martin Marietta Corp., 752 F.2d
492, 497 (10th Cir. 1985).

1118. Other jurisdictions have found that a physician's letter fals within the ambit of Rule 803(6). Higgins,
752 F. 2d at 497. In Higgins, the plaintiffs sued both the United States and the manufacturer of amissile
seeking damages for exposure to toxic gas which escaped into the air at amissile slo near their home. 1d. at
494. During cross-examination of one of the plaintiffs, aletter written by histregting physician was read into
evidence. The letter questioned that the toxic gas caused the injuries and rather might have been caused by
aspiration of a piece of popcorn causng infection. Id. at 497. The plaintiff objected, contending the letter



condtituted inadmissible hearsay. The court overruled the objection, finding that the letter was admissible
under Rule 803(6). Id. Other jurisdictions have reached smilar results. Pineau v. Home Depot Corp., 695
A.2d 14, 17 (Conn. App. Ct. 1997) (holding letter from specidist to treating physician fell within business
entry exception to the hearsay rule); Fanelli v. di Lorenzo, 591 N.Y.S. 2d 658 (N.Y. App. Div. 1992)
(holding letter from plaintiff's father, a physician, to plaintiff's psychiatrist describing her emationd problems
was properly admitted as a business record).

129. Findly, we note that Gilbert's attorney was furnished with a copy of the letter prior to trid and was
alowed to procure an expert witness to refute the opinion of Dr. Lindsey. Thisis not a case of trid by
surprise or ambush. Had Dr. Lindsey lived to testify at trid, he would have testified as to his diagnosis and
treatment of Ireland, the very information contained in the letter. Moreover, aletter prepared by Irdland's
psychiatrist, Dr. Rodrigo Galvez, was introduced into evidence with no objection. Presumably, the only
difference between this letter and that of Dr. Lindsey isthat its author was dive a thetime of trid. It isunfar
to punish Irdland smply because she had the misfortune of having her physician die prior to trid.

1120. Rule 803(6) favors the admission of evidence rather than its excluson if it has any probative vaue at
al. Michael H. Graham, Federa Practice And Procedure 8 6757 (1992). In hisletter, Dr. Lindsey
described his trestment of Ireland and assigned to her a 7% permanent disability as aresult of the accident.
The evidence in this case was probative of Irdand's treetment and particularly Dr. Lindsey'sfind diagnosis.
| would affirm the judgment of the trid court.

BRIDGES, IRVING, AND LEE, JJ., JOIN THIS SEPARATE OPINION.



