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SMITH, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. Patton-Tully Transportation Company ("Patton-Tully") gppeds to this Court from the Circuit Court of
Warren County, Mississippi, seeking reversd of the judgment for the gppellee, Jamey L. Douglas
("Douglas") and Wendy C. Douglas. Jamey and Wendy Douglas filed suit on June 12, 1996, as a result of
persond injuries Jamey received while working for B& L Congtruction Company on avessel owned by
Patton-Tully. The cause of action was based on the genera maritime law and 33 U.S.C.8 905(b) under the
Longshoremen's and Harbor Workers Compensation Act (LHWCA).

12. Patton-Tully moved for summary judgment, claiming that as a matter of undisputed fact and law, Jamey
Douglas wasiits borrowed servant; that his exclusive remedy againg Patton-Tully was for benefits under the
Longshoremen's and Harbor Workers Compensation Act ("LHWCA™), and that Patton-Tully wasimmune
from tort suit even if it was guilty of negligence. Thetria court denied the motion.

3. At the end of the plaintiffs case in chief, Patton-Tully moved for a directed verdict and maintained that
Jamey Douglass own negligence, coupled with that of another co-employee, was the sole cause of his
injury and as such Patton-Tully was not liable. The trid court denied this motion. The jury returned a verdict
for Douglas and his wife in the amounts of $900,000 and $62,500 respectively. Judgment was entered on
that verdict. Peatton-Tully moved for judgment notwithstanding the verdict. Thetriad court denied that



moation. Thetrid court specificaly found there were disputed issues of fact concerning whether Douglas was
a"borrowed servant” and that there were not enough factorsin favor of Patton-Tully for the court to rule as
amatter of law that Douglas was a"borrowed servant.”

14. After thorough review, we affirm the judgment of thetria court.

STATEMENT OF THE FACTS

5. Jamey Douglas was employed as awelder by B&L Construction Company, Inc., in Vicksburg,
Mississppi, doing iron work which conssts of welding, cutting, and fabricating iron and sted. Douglas had
been doing this work for approximately 15 years. B& L Congtruction is owned and operated by George
Cousins ("Cousins') who was Douglass boss and supervisor. Cousins received a call from Robert Barnes
of Anderson-Tully (an affiliated corporation of Petton-Tully) asking if he could send some iron workers
down to work on one of Patton-Tully's barges, the John Morris, which had been in an accident. On
October 18, 1998, Cousins took Douglas and Donnie McKnight ("McKnight") to the Y azoo Diversion
Cand, located in Vicksburg, Warren County, Mississippi, to work on the John Morris. The next day,
Douglas and McKnight, long with two Petton-Tully employees, were indructed to lift heavy iron plates
from the damaged vessdl chest to head high and put them onto a dock barge docked beside the John
Morris. Dueto the rainy westher conditions and hydraulic ail, the John Morris's deck was extremely
dippery, and the men were having to navigate over exposed sted floor joists. The John Morris and the
barge docked beside it were pitching up and down due to the rain and wind on the cand that day.

116. Douglas complained about the conditions and suggested the need for a crane to move the heavy plates.
Buddy Turner, Patton-Tully's foreman and supervisor for the work on the John Morris, told Douglas that
he could either move the plates or he would find someone ese who would. Douglas perceived that he
would be sent back to Cousins and possibly lose hisjob if he did not lift the plates. It is dleged that after
Douglas and the other men were lifting an iron plate up to place it on the other barge, one of the Petton-
Tully employees dipped or dropped his end of the plate and the baance of the weight shifted to Douglas.
Douglas immediately felt something pull in his back. He struggled through work the rest of the day, but by
evening he was experiencing stiffness and severe pain. Douglas attempted to return to work on the next day
but was unable to do so because the pain was too great. He informed Cousins of hisinjury after which he
was fired the next day by Cousins. Douglas was diagnosed with multiple ruptured discs and underwent two
surgeriesin an attempt to repair the damage.

117. Patton-Tully's defense throughout the proceedings is that Douglas was its borrowed servant at the time
the injury occurred, which if established, would limit Patton-Tully's ligbility to compensation under the
Longshoremen's and Harbor Workers Compensation Act 33 U.S.C.8 901 et seg., since Douglass
exclusve remedy would be under that Act.

118. After the jury heard the testimony and the instructions of law were given by the court, the jury found that
Patton-Tully, vessd owner of the John Morris, was negligent in whole or in part which proximately cause
an injury or damage to Jamey Douglas. In response to specid interrogatories the jury found that Douglas
was not contributorily negligent.

STATEMENT OF THE ISSUES

|.WHETHER THE TRIAL COURT ERRED IN DENYING PATTON-TULLY"'S



MOTION TO RULE ASA MATTER OF LAW THAT JAMEY DOUGLASWASA
BORROWED SERVANT.

II. WHETHER THE TRIAL COURT ERRED IN DENYING PATTON- TULLY'S
MOTION FOR DIRECTED VERDICT AND JUDGMENT NOTWITHSTANDING THE
VERDICT.

. WHETHER THE TRIAL COURT MADE ERRONEOUSEVIDENTIARY FINDINGS
AND IMPROPERLY INSTRUCTED THE JURY.

DISCUSSION OF LAW

|.WHETHER THE TRIAL COURT ERRED IN HOLDING THAT JAMEY DOUGLAS
WASNOT THE BORROWED SERVANT OF PATTON-TULLY--THEREFORE
AFFORDING DOUGLASA NEGLIGENCE ACTION.

Standard of Review

119. This Court reviews mattersinvolving summary judgment de novo. Jones v. James Reeves
Contractors, Inc., 701 So. 2d 774, 777 (Miss. 1997). A de novo review entailsreviewing al evidentiary
matters in the record: affidavits, depositions, admissons, interrogatories, etc. The evidence must be viewed
in the light most favorable to the nonmoving parties, and they are to be given the benefit of every reasonable
doubt. Id. A motion for summary judgment will lie only where there is no genuine issue of materid fact, and
the moving party is entitled to ajudgment as amaiter of law. | d.

110. Patton-Tully's first dlegation of error isthat the trid court should have ruled, based upon the
uncontradicted testimony of others, that as amatter of law Jamey Douglas was Patton-Tully's borrowed
servant. Patton-Tully argues that whether Douglasisd' borrowed servant” is an issue of law and should
have been decided by the court. Cappsv. N.L. Baroid-NL Indus., Inc., 784 F.2d 615, 617 (5t" Cir.
1986). However, a dispute over whether oneis a borrowed servant could till exist dthough al the facts
were stipulated, for it concerns not only the facts themselves but the implications to be drawn from the facts.
Gaudet v. Exxon Corp., 562 F.2d 351, 358 ( 5t Cir. 1977)

T11. Patton-Tully rests on the nine-factor test used by the Fifth Circuit to determine borrowed employee
datus to dlege that Douglasis its borrowed servant. These nine factors are: (1) Who has control over the
employee and the work heis performing, beyond mere suggestions of details or cooperation; (2) Whose
work is being performed; (3) Was there an agreement, understanding, or meeting of the minds between the
origind and the borrowing employer; (4) Did the employee acquiesce in the new work Stuation; (5) Did the
origind employer terminate his relationship with the employee; (6) Who furnished tools and place for
performance; (7) Was the new employment over a consderable length of time; (8) Who had theright to
discharge the employee; (9) Who had the obligation to pay the employee. Ruiz v. Shell Oil Co., 413
F.2d 310, 312-13 (5" Cir. 1969).

112. In this maritime persond injury suit, the principa question & issue is whether an injured employee was
aborrowed servant at the time of hisinjury. If so, the injured employee's exclusive remedy would be for
workmen's compensation rather than for damagesin tort. 1d. a 311. The question of whether aworker isa
"borrowed servant” a a particular time is one which has perplexed this Court and others for decades.
Jones, 701 So.2d at 777. Ruiz failed to detail how the test should be applied, which factors are to be




given primary weight, and which factors, if any, are controlling. Gaudet v. Exxon Corp., 562 F.2d 351
(5th Cir. 1977). The court went on to say in Ruiz that, "no one of these factors, or any combination of
them, is decisive, and no fixed test is used to determine the existence of a borrowed-servant relaionship.”
413 F.2d at 312.

113. In Clark v. Luther McGill, Inc., 240 Miss. 509, 127 So.2d 858 (1961), the Court said:

Wheét gives the lent-employee cases their specia character, however, is the fact that they begin, not
with an unknown relation, but with an existing employment rdation. The only presumption isthe
continuance of the generad employment which is taken for granted as the beginning of any lent-
employee problem. To overcome this presumption, it is not unreasonable to ingst upon a clear
demondtration that a new temporary employer has been substituted for the old, which demonstration
should include a showing that a contract was made between the specid employer and the employee,
proof that the work being done was essentidly that of the special employer, and proof that the specid
employer assumed the right to control details of thework. Id. at 518.

1114. ThisCourt in Quick Change Oil & Lube, Inc. v. Rogers, 663 So.2d 585 (Miss. 1995), revisited
these principles and affirmed them when the Court Sated:

The generd rule as gpplied a common law, isthat aservant, in generd employment of one person,
who istemporarily loaned to another person to do the latter's work, becomes, for the time being, the
servant of the borrower, dthough he remainsin the generd employment of the lender. The borrower
then becomes the employer to the excluson of the lender. Application of the rule depends upon the
question of whose work is being performed, and if the lender is to escape liahility, it must gppear that
the servant is under the borrower's exclusive control and directions as to the work in progress. When
an employee voluntarily accepts and enters upon such an assignment, he ceasesto be in the course of
the employment by the lender or the generd employer. However, while the "loaned servant” doctrine
is generdly considered gpplicable in the compensation field, a shift of emphasiswill be noted asto
three pertinent questionsinvolved, viz: (1) whose work is being performed, (2) who controls or has
the right to control the workman as to the work being performed, and (3) has the workman voluntarily
accepted the specid employment. 1d. at 589 (quoting Dunn, Mississippi Workers Compensation
Law § 186 (1986)).

1115. Thus under the loaned servant doctrine, we are guided by three important factors in andyzing whether
an employment relationship exigts: (1) whose work is being performed; (2) who has the right to control the
worker in his duties on the job; and (3) the existence of an employment contract between the employee and
the speciad employer whether actud or implied. Jones v. James Reeves Contractors, Inc., 701 So. 2d at
780 (ating Quick Change, 663 So. 2d at 592, Index Drilling Co. v. Williams, 242 Miss. 775, 786-
87,137 So. 2d 525, 529 (1962); Clark v. Luther McGill, Inc. 240 Miss. at 517, 127 So. 2d at 861.

116. Clark v. Luther McGill, was the case that set out this three-factor test for determining whether a
worker was the loaned servant of a specid master or whether that worker was an independent contractor,
or the agent of the independent contractor. 701 So. 2d at 778. Runnelsv. Burdine, 234 Miss. 272, 106
$S0.2d 49 (1958), discussed the facts of its case within the context of the genera rule for loaned employees.
Id. Runnels stresses the relationship between the borrower and the lender, whereas Clark requires that
concentration be focused on the relationship between the speciad employer and the employee. Id. Clark
expounded upon the loaned employee doctrine, and in so doing, reached a result more akin to those



reached by the United States Supreme Court in Denton and Standard Oil Co. Id.

117. This Court has been consigtent in its decisons since the gpplication of the Clark factors to the facts of
aparticular case. 1d. a 780. The lower court andyzed dl nine factors and ruled there were disputed issues
of fact concerning whether Douglas was a "borrowed servant” as a matter of law. We now turnto a
consderation of each of the relevant factors above and the inferences to be drawn from each factor.

118. It is undigputed that the work that was being done at the time of the accident was that of Patton-Tully.
Douglass purpaoses for being on the John Morris was to do some labor work; picking up plates and
tearing out cabinetsin the galley of the boat.

1119. The second factor, right of contral, is the determinative factor in ascertaining whether an employment
relationship is that of master-servant. 1 d. a 779. Thefactor of control is perhaps the most universdly
accepted standard for establishing an employer-employee relationship, and what congtitutes ‘control* has
been the subject of much litigation. Ruiz, 413 F.2d at 312. The case at bar required the court to make a
careful digtinction as to whether Patton-Tully was ultimately the one in control of Douglas.

120. The trid court found Petton-Tully had control over the work to be performed and the location of the
work. However, in determining the meaning of the term”control,” this Court in Jones v. James Reeves
Contractors, Inc., stated: "To determine whether a given case fals within the one class or the other we
must inquire whose is the work being performed, a question which is usudly answered by ascertaining who
has the power to control and direct the servants in the performance of their work. Here we must carefully
distinguish between authoritative direction and control, and mere suggestion as to details or the necessary
cooperation, where the work furnished is part of alarger undertaking.” 701 So. 2d at 779 (quoting

Standard Oil Co. v. Anderson, 212 U.S. 215, 221-22, 29 S.Ct. 252, 254, 53 L.Ed. 4380 (1909)
(emphasis added). See also Quick Change, 663 So.2d at 591.

121. InClark v. Luther McGill, 240 Miss. 509, 127 So.2d 858, 862 (1961), this Court in considering
thisissue dso noted that:

The ultimate right to control should not be confused with immediate contral, for it isthe reserved right
of control rather than its actuad exercise that furnishes the true test of relaionship; and he is master
who has the supreme choice, control and direction of the servant and whose will the servant
represents in the ultimate results and in dl its details, and the fact thet the borrower givesinformation
and directions to the servant as to the details of the work or the manner of doing it does not make the
generd servant of the employer the servant of the borrower.

722. Thefact that Patton-Tully may have exercised immediate control over Douglass activities on the John
Morris should not be confused with the ultimate right of control that Cousins of B& L had over Douglas.
The record shows Cousins would drive Douglas to the work site and would check on him to seeif the job
was being done correctly. However, Patton-Tully asserts Douglas was being directed in what hisjob
gnments would be. Looking at the Situation in its entirety, it is somewhat questionable whether Patton-
Tully did have exclusive control and direction over Douglas. It is arguable that Douglas was never
completely subject to Patton-Tully because Cousin kept up with the number of hours worked and could
have summoned Douglas to return to B& L. Douglas was &t the job Ste at the ingtructions of Cousins,
Cousnstedtified that he maintain the right to pull Douglas off of the John Morrisif needed e'sawhere.



1123. During cross-examination, Cousins tetified he had the sole right to fire, hire, or do whatever he
wanted to do, not Patton-Tully and if Patton-Tully did not like the work of his employees they could tdl him
and he would send someone ese. In contrast, Patton-Tully claims Douglass testimony demondirates that
control rested with Patton-Tully because Douglas testified he was under the direction of Turner, an
employee of Patton-Tully & the job Site.

24. Patton-Tully asserts the relationship was one of master-servant because Douglas submitted himsdlf to
the direction and control of Turner in the details of moving the sheets of sted plates from the John Morris
to the deck of the adjacent dock barge. However, Douglas tetified in referring to Cousins,"he took us
down there and told us to work hard, to do what we were told, and we would get more work out of it."
Therefore, any assistance or orders asto what to do or how to do it could be viewed as necessary to get
the job done and not be of control but asinformation. This Court in Quick Change Oil & Lube, Inc., v.
Rogers, Jr., 663 S0.2d at 591 (quoting Luther McGill, Inc. v. Bradley, 674 So. 2d 11 (Miss. 1996)),
gated: "Control has been further defined asinvolving a 'careful digtinction. . .between authoritetive direction
and control, and mere suggestion as to details or the necessary cooperation, where the work furnished is
part of alarger undertaking.”

1125. 1t was Cousinss agreement with Anderson-Tully which caused Douglas to be on the John Morris.
Therefore, Douglas was only doing what was expected of him. Theissue of control hereis obvioudy a
disputed fact.

126. Even if the necessary control were present in this case, the relaionship sill could be insufficient to
transform it into a master-servant relationship if no express or implied contract existed between Douglas and
Petton-Tully. Thetrid court found there was no prior understanding between Petton-Tully and B& L
Congtruction. Anderson-Tully contacted Cousins about sending workers down to John Morris. Cousns
tetified that he never entered into any agreement with Patton-Tully for the work to be done on the John
Morris.

127. Also the record shows, a bill from Cousins was sent to Anderson-Tully for the work performed by
Douglas. When Douglas went to the work site, he went not at his own behest, but a the behest of Cousins
of B&L, in order to fulfill arequest from Anderson-Tully.

128. In Clark v. Luther McGill, Inc., this Court ingsts that there be a clear showing that the employee
has entered into a contract with the specia employer sufficient to establish a master-servant relationship
between the specid employer and the employee. 701 So. 2d. at 781. In this case, it would appear that
Douglas was not doing anything that was outside the ordinary scope of the work that an employee would
normally do for B&L.

129. In summary, the trid court in denying summary judgment andyzed dl nine factors and found there
were disputed issues of fact concerning whether Douglas was a "borrowed servant” of Patton-Tully and
accordingly denied the motion. Thus, Patton-Tully was not entitled to judgment as a matter of law.

1130. Additionally, there were issues of triable fact snce there was no clear showing that either an express or
implied contract existed between Douglas and Patton-Tully sufficient to transform the relaionship into a
master-sarvant relationship and because the ingtructions which Douglas took from Patton-Tully could
appear in the nature of cooperation and not subordination. The burden was aso upon Patton-Tully to show
Douglas was its servant. It failed to meet that burden. The ruling of the trid court is affirmed.



II. WHETHER THE TRIAL COURT ERRED IN DENYING PATTON-TULLY'S
DIRECTED VERDICT AND JUDGMENT NOTWITHSTANDING THE VERDICT.

Standard of Review

131. This Court's standards of review for adenid of ajudgment notwithstanding the verdict and a directed
verdict areidenticd. Sperry-New Holland v. Prestage, 617 So. 2d 248, 252 (Miss. 1993). Under this
standard, this Court will: congder the evidence in the light most favorable to the appelles, giving that party
the benefit of al favorable inference that may be reasonably drawn from the evidence. 1 d. If the facts so
consdered point so overwhelmingly in favor of the appellant that reasonable men could not have arrived a
acontrary verdict, we are required to reverse and render. On the other hand, if there is substantia evidence
in support of the verdict, that is, evidence of such qudity and weight that reasonable and fair minded jurors
in the exercise of impartid judgment might have reeched different conclusions, affirmanceis required. 1d.

1132. Patton-Tully asks that we address whether the trial court erred when it denied its motion for directed
verdict and later its motion judgment notwithstanding the verdict. Petton -Tully moved to dismiss the case
after Douglas rested based on two theories. First, Douglas, through his own testimony, showed he was the
borrowed servant of Patton-Tully and as such, can not maintain a negligence action againg Patton-Tully.
Second, it is undisputed that this accident occurred, but there is no proof that Patton-Tully was negligent or
contributed to Douglass injury. The sole cause of Douglass injuries was the ingbility of he and McKnight
safely to put the end plate on the adjacent dock barge. Therefore, as amatter of law, Patton-Tully maintains
that it is not liable to Douglas for the negligence of Douglas or McKnight or any negligence committed by
any other Patton-Tully employee, including the two Petton-Tully employees that were handling the sheet of
stedl plate when the accident occurred.

133. Additionaly, Patton-Tully argues it was not negligence on its part not to provide a crane for the job
and if there were oil or rain on the deck, or if the boat was moving, these factors did not cause Douglas and
McKnight to fail to put the plate on the dock barge. Patton-Tully aleges the accident was due to the
negligence of Douglas and McKnight. Thus, Petton-Tully asserts there was no jury issue crested on the
issue of negligence for which this case should be submitted.

1134. Douglas argued, due to the condition of the boat and the difficulty of the job, the instructions that were
given by Turner to remove the decking was negligent. Douglas contends the duty imposed on a ship owner
is to have the ship reasonably safe to work on. Reasonable steps should be employed to diminate any
dangerous conditions they knew or should have known existed. The conditions a the time of the work
hampered Douglas and McKnight in their job of putting the sted plate on the barge. The condition of the
boat and a Patton-Tully employee's losing his grip on the piece of stedl are issues which should be resolved.

1135. Patton-Tully countered by saying there is no duty on Patton-Tully to eiminate any of these conditions
asrelated to Douglas. Patton-Tully isliable only for physica harm caused by conditions of its vessd if using
the exercise of reasonable care it should have discovered the dangerous conditions and redized it involved
unreasonable risks to the employees and secondly, if they should expect the employee will not discover or
redlize the danger or will fall to protect themsdves. Patton-Tully daims Douglas knew of every condition
before he hurt his back.

1136. The motion for adirected verdict at the concluson of the plaintiff's case tests the legd sufficiency of the
evidence to support the verdict for the plaintiff. Miss. R. Civ. P.50(a). Upon denid of the motion for a




directed verdict at the close of al evidence, the court is deemed to have submitted the action to the jury
subject to alater determination of the legal questions raised by the motion. Once averdict is returned, the
court may direct the entry of judgment asif the requested directed verdict had been granted. Miss. R. Civ.
P. 50(b). Whether the court should have granted the motion here depends upon whether the evidence is
insufficient as ametter of law to sustain the verdict for the plaintiff.

1137. After deliberation of both sides of thisissue, thetrid court Stated,” the court must teke astrue dl
evidence as offered by the plaintiff to be true and any reasonable inference that can be gleamed from said
evidence to be true againg the non-movant...." The court went on to say that the evidence offered by the
plaintiff was that the work environment as provided by Petton-Tully on the day in question was unsafe and
during unsafe conditions required an object, that was heavy and cumbersome, to be lifted. Whether thisis
negligence on the part of Patton-Tully isajury question.

1138. On the issue of whether Douglas was a borrowed servant, the tria court stated, Patton-Tully had not
proven as a matter of law that Douglas was a borrowed servant.

1139. We have examined the record and looking soldly at the evidence for the gppellee, and dl reasonable
inferences which can be drawn therefrom, we find that there was, a the times the matter was considered,
evidence which would support a verdict for the plaintiff, and that the case should have been submitted to the
jury. We find that the circuit court was correct in denying the directed verdict at the close of the plaintiff's
case and after considering the evidence supporting the verdict presented at trial we find that there did exist
aufficient evidence to sustain the verdict rendered by thejury.

140. The court, in ruling on the motion for a judgment notwithstanding the verdict, considered the credible
evidence supporting the verdict presented at trial and found that there did exist sufficient evidence to sustain
the verdict rendered by the jury.

141. In examining the evidence in alight most favorable to Douglas and accepting al favorable evidence
tending to support its case and dl favorable inferences drawn therefrom as true, reasonable and fairminded
jurors could have reached the same conclusions. As such, the jury verdict should be alowed to stand and
the denid of Patton-Tully's motions affirmed.

. WHETHER THE TRIAL COURT MADE ERRONEOUSEVIDENTIARY FINDINGS
AND IMPROPERLY INSTRUCTED THE JURY.

142. Additiondly, Patton-Tully contends the circuit court erred in making numerous erroneous evidentiary
rulings and gave ajury ingruction which incorrectly stated applicable law. The jury ingruction in question
stated:

A vessdl operator, such as the defendant, should exercise reasonable care before the plaintiff begins
hiswork on avessd, the MV John Morris. This means the defendant must use reasonable care to
have the vessd and its equipment in such condition that an expert and experienced iron worker, such
as the plaintiff, would be able, by the exercise of reasonable care, to carry on hiswork on the vessel
with reasonable safety to persons and property. This means that the defendant must warn the
plaintiff of a hazard on the ship, or a hazard with respect to the ship's equipment, if: the
defendant knew about the hazard, or should have discovered it in the exercise of reasonable care, and
the hazard was one which was likely to be encountered by the plaintiff in the course of hiswork in



connection with the defendant's vessdl, and the hazard was one which the plaintiff did not know about
which would not be obvious to anticipated by areasonably competent iron worker in the performance
of hiswork. Even if the hazard was one about which the plaintiff knew, or which, would be obvious

or anticipated by a reasonably competent iron worker, the defendant must exercise reasonable care
to avoid the harm to plaintiff if the hazard was one which defendant knew or should have known the
plaintiff would not or could not correct and the plaintiff could not or would not avoid.

Therefore, if you believe by a preponderance of the evidence that the defendant was negligent in
failing to provide areasonably safe place to work, in that it failed to provide sufficient manpower
and equipment to remove the stedl plates when the deck was dippery with oil and water ...

(emphasis added).

143. Patton-Tully asserts that this jury ingtruction not only improperly instructed on 33 U.S.C. § 905(b)
negligence but also that the instruction lacked evidentiary basis in that no evidence was introduced which
tended to show the decks were "dippery with oil and water" or that its manpower or equipment was
insufficient. It is contended this jury indruction congtituted a finding of fact by the tria court with respect to a
factud issue that was disputed. Patton-Tully contends thet if there were "hazards' that existed, they played
no part in the injury and Patton-Tully had no duty to warn Douglas of so cdled "hazards' that he was aware
existed.

144. Here, the extent of avessdl's duty to longshoremen under 33 U.S.C. § 905 (b) must be determined.
The longshoreman's right to recover for negligence was preserved by section 905(b), but the section did not
specify what acts or omissions would congtitute actionable negligence. Pluyer v. Mitsui O.S.K. Lines,
Ltd., 664 F.2d 1243, 1246 (5TH Cir.1982). Neither can it be said that the legidative history, which has
been analyzed and re-andyzed in the course of these cases, furnishes sure guidance for construing 8 905
(b). Scindia Steam Navigation Co. v. Santos, 451 U.S. 156, 165, 101 S.Ct. 1614, 1621, 68 L .Ed.2d
1(1981). However, in Scindia Steam Navigation Co., the Court mandated use of a" 'reasonable care
under the circumstances of each case " test and then went on the discuss the various inquiries essentid to
proper resolution of alongshoreman's negligence action againgt avessd. McCullough v. S/S

Coppename, 648 F.2d 1036, 1038 (5t" Cir. 1981). The Court held:

the vessdl owes to the stevedore and his longshoremen employees the duty of exercising due care
"under the circumstances.” This duty extends at least to exercising ordinary care under the
circumstances to have the ship and its equipment in such condition that an expert and experienced
stevedore will be able by the exercise of reasonable care to carry on its cargo operations with
reasonable safety to persons and property, and to warning the stevedore of any hazards on the ship
or with respect to its equipment that are known to the vessel or should be known to it in the exercise
of reasonable care, that would likely be encountered by the stevedore in the course of his cargo
operations and that are not known by the stevedore and would not be obvious to or anticipated by
him if reasonably competent in the performance of his work. The shipowner thus has a duty with
respect to the condition of the ship's gear, equipment, tools, and work space to be used in the
gtevedoring operations; and if hefails at least to warn the stevedore of hidden danger which would
have been known to him in the exercise of reasonable care, he has breached his duty and isliable if his
negligence causes injury to alongshoreman.

Scindia Steam Navigation Co. v. Santos, 451 U.S. at 165.



145. As agenera matter, the shipowner may rely on the stevedore to avoid exposing the longshoremen to
unreasonable hazards. | d. at169.

1146. Section 41 of the Act, 33 U.S.C. 8§ 941, requires the stevedore to provide a "reasonably safe” place
to work and to take such safeguards with respect to equipment and working conditions as the Secretary of
L abor may determine to be necessary to avoid injury to longshoremen.2) | d.

147. It iserror to grant ajury ingruction that misstates the law gpplicable to a case. Munford, Inc. v.
Fleming, 597 So. 2d 1282, 1286 (Miss. 1992). Further, when this Court reviews the propriety of ajury
indructions, it will view the questioned ingruction in light of dl other ingtructions which were given to
determine whether the jury was correctly ingructed. I d. at 1286.

148. In the case sub judice, the circuit court aso gave ingtructions which stated:

Y ou are indructed that avessel owner is not negligent Smply because aworker, working aboard
such vessd, is accidentaly injured. Paiton-Tully was not obligated to furnish an accident-free vessd to
Jamey Douglas. Patton-Tully's only duty was to furnish avessd that was reasonably safe for
competent, careful workers to work aboard her.

If you find from a preponderance of the evidence that the M/V John Morris, together with Patton-
Tully's workers who worked with Jamey Douglas, were reasonably safe, then Patton-Tully was not
negligent and this is true even though you may dso find that Jamey Douglas got hurt while working on
that vessd.

149. Therefore, in viewing dl of the ingructions given, we find the circuit court adequately informed the jury
as to the law applicable to the case sub judice.

150. Patton-Tully had a duty to have the ship and its equipment in such condition that the stevedore, Buddy
Turner, may carry on its cargo operations with reasonable safety and the stevedore's dutiesis to provide a
safe workplace and to use safeguards with respect to the ship's gear.

161. Patton-Tully's assertion that the trid court made afinding of fact in regard to the deck being "dippery
with oil and water” istotaly out of context. Douglas testified that the back of the boat was wet with rain and
hydraulic ail. "We were stepping over dl this suff in that hydraulic oil.” "The floor was pretty wet and we
were having to get down here and put that decking up on that barge.”" Further, McKnight stated, " It was
raining off and on. And it was kind of wet and dick." "It was aily and dick. All the steering ingde the
steering was oil and where we step in Sde and out on thewall it wasjust dick." Therefore, evidence was
introduced to support the indruction going to the jury on finding such issues by a preponderance of the
evidence.

CONCLUSION

1652. We conclude that the tria court properly (1) denied the motion to rule as a matter of law that Douglas
was a borrowed servant, and (2) denied the directed verdict and judgment notwithstanding the verdict, and
(3) properly ingtructed the jury.

153. The burden was upon Patton-Tully to show that Douglas was its servant. There was an issue of
materia fact which prevented the trid court from granting summary judgment. We cannot say there was



insufficient evidence introduced for the jury to have reasonably concluded the deck was dippery with ail
and water or that its manpower or equipment was insufficient. The verdict of the jury was supported by the
weight of the evidence presented.

154. Further, the jury ingtructions accurately stated the law as to the duty of avessdl owner, and the
indructions had an evidentiary basis. Accordingly, the judgment of the circuit court is affirmed.

155. AFFIRMED.

PRATHER, CJ., PITTMAN AND BANKS, P.JJ., McRAE, MILLS WALLER AND
COBB, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.

1. 33U.S.C. §941 providesin rdevant part asfollows. "(a)...Every employer shdl furnish and maintain
employment and places of employment which shdl be reasonably safe for his employeesin dl employments
covered by this chapter and shdl ingdl, furnish, maintain, and use such devices and safeguards with
particular reference to equipment used by and working conditions established by such employers asthe
Secretary may determine by regulations or order to be reasonably necessary to protect the life, hedlth, and
safety of such employees, and to render safe such employment and places of employment, and to prevent
injury to his employees™”



