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LEE, J, FOR THE COURT:

1. On December 1, 1995, Joyce Goleman filed a medical mapractice suit againgt Dr. R. J. Orgler.
Subsequently, Dr. Orgler filed two motions for summary judgment. Both motions were granted by the trid
judge. The fina motion was granted based on the fact that the statute of limitations had run and the action
was time barred, and the tria judge dismissed the cause of action. Goleman has filed thistimely gpped and
presents the following issue: whether the trid judge erred in granting Dr. Orgler's motion for summary
judgment on the basis that Goleman's claim was barred by the satute of limitations. Finding thisissue to be
without merit, we affirm the decision of the lower court.

FACTS

2. On December 1, 1995, Goleman filed a cause of action againgt Dr. Orgler. Within her complaint,
Goleman claimed that on November 29, 1993, she was a patient of Dr. Orgler's and was seeking treatment
for what she contended was influenza. However, Dr. Orgler negligently diagnosed and performed surgery
for gppendicitis. Dr. Orgler filed an answer in which he stated he had recommended to Goleman that she be
admitted to the hospital and that with her permission and consent, he performed an exploratory |gparotomy.
On September 13, 1996, Dr. Orgler filed a motion for summary judgment because Goleman had failed to



present expert testimony to support her alegations; therefore, there was no triable issue of fact. Goleman
responded to the motion for summary judgment filed by Dr. Orgler and submitted a motion to make her
complaint more specific.

3. Thetria court granted Dr. Orgler's motion for summary judgment based on the lack of expert testimony
to establish a standard of care and any breach. Additiondly, the trid judge alowed Goleman to amend her
complaint to alege the claim of lack of informed consent. Goleman's last amended complaint claimed that
Dr. Orgler breached his duty by failing to inform her regarding what trestment he was going to administer,
and that he failed to inform her that he was going to perform an operation. Additionaly, Goleman aleged
that Dr. Orgler failed to inform her of the risk and consequences of the proposed trestment and any
reasonable aternatives. Furthermore, Goleman contended she had never consented to any operation on her
body and that the operation was againgt her will. Dr. Orgler filed another motion for summary judgment.

4. Dr. Orgler premised this motion on the fact that whether Goleman's claim was founded on assault and
battery or medical negligence due to alack of informed consent, and it was barred by the gpplicable satute
of limitations. The trid judge granted the motion for summary judgment.

DISCUSSION

I.WHETHER THE TRIAL JUDGE ERRED IN GRANTING DR. ORGLER'SMOTION FOR
SUMMARY JUDGMENT ON THE BASISTHAT GOLEMAN'SCLAIM WASBARRED BY
THE STATUTE OF LIMITATIONS.

5. Before this Court discusses the merits of Goleman's argument, we will discuss the gpplicable standard
of review for asummary judgment. The lower court is vested with the discretion to grant a summary
judgment "if the pleadings, depositions, answers to interrogatories and admissions on file together with the
afidavits, if any, show that there is no genuine issue as to any materid fact and that the moving party is
entitled to ajudgment as a matter of law." Collier v. Trustmark Nat'l Bank, 678 So. 2d 693, 695 (Miss.
1996). The standard of review on gppea when atria judge grants a motion for summary judgment alows
this Court to review the record de novo to determine if there was error on the part of thetrid judgein
granting the mation. Id. In amotion for summary judgment the movant and non-movant maintain burdens of
production pardlding their burdens of proof they would sustain & trid. 1d. at 696 (citations omitted). The
party that is seeking summary judgment has the burden of persuading thetrid judge that there are no
genuine issues of materia fact, and that based upon the facts, they are entitled to a summary judgment. Id.
Having addressed the standard of review, we will now analyze Goleman's claim.

116. Goleman argues that her claim was not time barred due to the satute of limitations, and the trid judge
improperly granted Dr. Orgler's mation for summary judgment on this basis. Goleman contends that the one
year satute of limitations for assault and battery should not have been gpplied to her cause of action, but
that instead a Sx or two year statute of limitations should gpply because her claim is based on the lack of
informed consent.

{17. Dr. Orgler contends that whether Goleman's claim was classified as an assault and battery or as medical
malpractice the statute of limitations had run on her claim. Mississippi Code Annotated § 15-1-35 (Rev.
1995) requiresthat al actions for assault and battery "be commenced within one year after the cause of
such action accrued and not after." Mississippi Code Annotated. § 15-1-36 (Supp. 1999) states that
causes of action based on medica ma practice must be filed within two years "from the date the dleged act,



omission or neglect shdl or with reasonable diligence might have been first known or discovered.” Goleman
first opposes the gpplication of a one or two year statute of limitations to her cause of action and assarts
that the Six year statute of limitations under Miss. Code Ann. 8 15-1-49 (Rev. 1995) is gpplicable to this
Stuation; therefore, summary judgment was improper.

118. Goleman supports this propogition with the case of Ross v. Hodges, 234 So. 2d 905 (Miss. 1970).
Ross states that if the case is based on alack of informed consent it is not a case of assault and battery but
isacase of tort for which the Sx year datute of limitations gpplies. 1d. at 908-09. However, thisis no
longer thelaw in Mississippi. In Williams v. Kilgore, 618 So. 2d 51, 53 (Miss. 1992), the Mississippi
Supreme Court discussed the evolution of the gpplicable statute of limitations to medical malpractice cases.
Prior to July 1, 1976, Miss. Code Ann. 8 15-1-49 (Rev. 1995), asix year generd statute of limitations
governed medica mapractice actions. 1d. On July 1, 1976, Miss. Code Ann. § 15-1-49 (Rev. 1995) was
superseded by the enactment of atwo year medical malpractice statute under Miss. Code Ann. § 15-1-36
(Supp. 1999). Id. at 53-54. Therefore, Goleman's argument for the application of the generd six year
datute of limitations fails. Goleman aso argues that the one year statute of limitations for assault and bettery
does not gpply because her claim is based on alack of informed consent.

19. In Phillips v. Hull, 516 So. 2d 488, 492 (Miss. 1987), the Mississippi Supreme Court acknowledged
that adults that are in their right mind have aright to decide what will be done to their body, and if asurgeon
performs an operation without the patient's consent it is an assault for which heisliable. (citations omitted).
In an action for informed consent you actudly have knowledge that treatment is going to be rendered. 1d.
Under Miss. Code Ann. 8 15-1-35 (Rev. 1995), there is a one year statute of limitations which appliesto
the intentiond tort of assault, and such actions "shdl be commenced within one (1) year next after the cause
of such action accrued, and not after.” In Wilson v. Retail Credit Co., 325 F. Supp. 460, 465 (S.D. Miss.
1971), the Digtrict Court acknowledged that it has long been the law in Missssippi that a cause of action
involving an intentiond tort begins to run from the time the individud is injured and not its discovery unless
the running of the limitations period is tolled by Code 1942, § 742 (i.e., fraudulent concealment of a cause
of action). Therefore, if Goleman's claim were classfied as an assault it was barred by the statute of
limitations.

120. Goleman's surgery was performed on November 29, 1993. The one year statute of limitations began
to run on November 29, 1993, and expired on November 29, 1994. Goleman did not file her complaint
until December 1, 1995. Thefiling of her complaint on this day well exceeded the applicable one year
gatute of limitations. In the dternative, Goleman argues that if the two year Satute of limitations enumerated
in Miss. Code Ann. 8 15-1-36 (Supp. 1999) applies she would not be barred by the statute of limitations
because she filed her complaint on December 1, 1995, which was within the statute limitations because she
did not "discover” that her gppendix was hedlthy when it was removed until at least December 2, 1993.
Goleman's argument for thefiling of her complaint within the two year satute of limitations based on a
medical ma practice action for lack of informed consent is dso not persuasive.

111. Under Mississppi law, in an action for informed consent, the issue is whether once a reasonably
prudent patient has been informed of the proposed course of treatment and has been fully advised of the
materia recognized risks, would they sill have consented to the trestment. Herrington v. Spell, 692 So.
2d 93, 98 (Miss. 1997) (citations omitted). In other words, the party gave consent, but the consent isless
than perfect dueto alack of information provided by the doctor. Goleman failed to present credible
admissible evidence that she had alegitimate cause of action based on the claim of lack of informed



consent.

112. Goleman did not establish in her affidavits or some other dlowed form of evidence what particular
problem with the procedure existed that the doctor had not informed her about, and which, had she known
of that potentid risk, she would not have consented to the surgery. Goleman's pleadings and affidavits only
assert vague dlegations that the doctor did not inform her of al aspects of the surgery; therefore, it wasa
"wrongful operation." Goleman's only tenable claim is that the doctor operated on her without any consent.

1113. Goleman contended that she did not know she was going to undergo surgery prior to its occurrence.
In Goleman's affidavit dated October 10, 1996, she asserted that any documents signed by her which
consented to the surgery were againgt her will because she was under the influence of heavy sedation and
"excruciaing sckness" This argument brings this Court back to the concluson that Goleman's clam isfor
assault and battery; therefore, the one year statute of limitations gpplies and her clam istime barred.
Accordingly, we affirm the granting of summary judgment by the triad judge and determine thet thisissueis
without merit.

114. THE JUDGMENT OF THE CIRCUIT COURT OF WINSTON COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, IRVING, PAYNE, AND
THOMAS, JJ., CONCUR. MOORE, J., NOT PARTICIPATING.



