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MILLS, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. This case comes on gpped from the Circuit Court of Hinds County. A medical mapractice complaint
was filed by Merkdl M. Fox against Dr. W. Mark Meeks on February 28, 1995, dleging medica
malpractice by Dr. Meeks in his treatment of Fox in 1994. Fox died intestate, and the sole beneficiaries of
his estate, Shella Fox Miller, Peggy Fox Watz and Gary Merkell, "the plaintiffs,” were subgtituted as parties
in the lawsuit. Discovery was conducted for a period of approximately three years. The circuit court granted
amotion for summary judgment on the basis that Dr. Meeks was an employee of the University of
Missssppi Medicd Center (hereafter UMMC) and that the applicable statute of limitations had run under
the Mississippi Tort Clams Act, Miss. Code Ann. 88 11-46-1 to -23 (Supp. 1999), prior to the filing of
the complaint. The plaintiffs filed a Notice of Apped 0 that this Court could consider whether the granting
of summary judgment was proper.

{12. According to the transcript of the motion hearing, the plaintiffs sought to question Dr. Meeks, who was
present under subpoena, regarding his employment status at the hospitd, and particularly as to whether he
was soldly an employee of the hospitd. At this point in the proceedings the trid judge made the following



jpronouncement:

THE COURT: Let me stop you. | need to ded with him because heré's what I've done consigtently in
these cases and heré's why. Unless I've been in acomathe last three years and just woke up, let me
tell you what I've been doing. I've never been able to determine whether any doctor was an employee
of the Universty or not.

Every time| get one of these cases | invite people to gpped me and | invite the Mississppi Supreme
Court to tel me findly whether or not these doctors who work at the Universty Medica Center are
employees of the University Medical Center or are in private practice. Because every single one of
them works for the Universty Medical Center but then has some contract which alows that he engage
in private practice and it dlows that dl above a certain amount of income accrues to him and he can
haveit. And o it walks, it taks and fedsjust like a private practice except that when they get sued,
they stand behind this shidld of immunity and then I'm a State employee. But let me meke dl the
money | can make in this practice under the terms of my contract with the State. So I've never known
whether or not they're employees of the State or whether or not they're in private practice.

So every time | get one of these cases | say please, please, I'm putting it on the record, | don't know,
Supreme Court. Please tell me who these doctors actualy work for . . .

STANDARD OF REVIEW

113. For asummary judgment motion to be granted, there must exist no genuine issues of materid fact, and
the moving party must be entitled to judgment as amaiter of law. Miss. R. Civ. P. 56(c). The standard of
review of alower court's grant of a summary judgment motion is de novo. Short v. Columbus Rubber &
Gasket Co., 535 S0.2d 61, 63 (Miss. 1988). The burden of demonstrating that there is no genuine issue of
materia fact fals on the party requesting the summary judgment. | d. a 63-64. The court must carefully
review al evidentiary matters before it; admissionsin pleadings, answers to interrogetories, depositions,
afidavits, etc., in the light most favorable to the party against whom the motion for summary judgment is
made. McFadden v. State, 542 So.2d 871, 874 (Miss. 1989). Issues of fact sufficient to require a denial
of amotion for summary judgment are obvioudy present where one party swearsto one verson of the
meatter in issue and another says the opposite. American Legion Ladnier Post No. 42 v. Ocean
Springs, 562 So.2d 103, 106 (Miss. 1990). If any triable facts exi<t, the lower court's grant of a summary
judgment will be reversed; otherwise the decison will be affirmed. Brown v. Credit Ctr., Inc., 444 So.2d
358, 362 (Miss. 1983). When amotion for summary judgment is made and supported as provided in Rule
56, an adverse party may not rest upon the mere allegations or denids of his pleadings, his response must
st forth specific facts showing that there is a genuine issue for trid. If he does not so respond, summary
judgment, if appropriate, shal be entered againgt him. If any trigble issues of fact exis, the lower court's
decison to grant summary judgment will be reversed. Otherwise, the decison is affirmed. I d. An issue of
fact may be present where there is more than one reasonable interpretation of undisputed testimony, where
materidly different but reasonable inferences may be drawn from uncontradicted evidentiary facts, or when
the purported establishment of the facts has been sufficiently incomplete or inadequate that the trid judge
cannot say with reasonable confidence that the full facts of the matter have been disclosed. Dennisv.
Searle, 457 So 2d 941, 944 (Miss. 1984).

STATEMENT OF THE LAW




1. DID THE TRIAL COURT PROPERLY DETERMINE THAT THERE WASNO
GENUINE ISSUE OF MATERIAL FACT REGARDING WHETHER OR NOT DR.
MEEKSWASAN EMPLOYEE OF THE UNIVERSITY MEDICAL CENTER AND THAT
HE WASTHEREFORE ENTITLED TO SOVEREIGN IMMUNITY UNDER THE
MISSISSIPPI TORT CLAIMSACT?

4. The record revedsthat in his employment contract with UMMC, Dr. Meeksisreferred to as "the
employee." The circuit court found that a the time of the aleged negligence Dr. Meeks was an employee of
the State of Mississppi under Miss. Code Ann. 8 11-46-1. The circuit court held that the lawsuit against
Dr. Meeks was barred because it had not been filed within the gpplicable one-year statute of limitations as
set forth in Miss. Code Ann. § 11-46-11.

5. The plaintiffs note that on two occasions bills have been introduced in the Mississppi Legidature
seeking to ater the term "employee” to include "interns, residents and fellows &t UMMC and al other
physicians employed by the state or politicad subdivison. . . ." All such efforts have failed to be enacted into
law. The plaintiffs interpret this failure to indicate the legidative intent not to include physicians on the faculty
of UMMC under the sovereign immunity shield. They clam that Dr. Meeks, as aphysician or faculty
member & UMMC, is not an employee within the meaning of Miss. Code Ann. § 11-46-1. They argue that
snce the Legidature did not specificdly name physiciansin the satute, the solons did not intend to include
physiciansin the definition of "any employees.” Thisargument is clever, but flawed, because the datute
defines an employee as "any officer, employee or servant of the State of Missssppi or apolitica
subdivision of the State," with the exception of those acting as "independent contractors' under contract to
the state or a politica subdivison. Miss Code Ann. 8§ 11-46-1(f). We decline to infer negetive legidative
intent solely because the lawmakers chose not to enumerate alaundry list of state "employees™” To the
contrary, we note that such physcians are not specificaly excluded ether. Where a satute is clear and
unambiguous, no further statutory congtruction is necessary and the statute should be given its plain meaning.
City of Natchezv. Sullivan, 612 So.2d 1087, 1089 (Miss.1992). The enacted statute speaks plainly.
Immunity is extended to any state employee who is not acting as an independent contractor.

2.DID THE TRIAL COURT PROPERLY DETERMINE THAT THE TREATMENT
PROVIDED BY DR. MEEKSTO MR. FOX WASPERFORMED IN THE COURSE OF
HISDUTIESASAN EMPLOYEE OF UNIVERSITY MEDICAL CENTER, RATHER
THAN IN HISOWN PRIVATE PRACTICE?

6. The plaintiffs concede that Dr. Meeks is a professor at UMMC, and thus an employee of UMMC.
They ingdg, however, that it isnot in his cgpacity as aprofessor that heis being sued. The plaintiffs clam
that Dr. Meeks "wears two hats." Under thefirst hat Dr. Meeks is a professor, and employee, of UMMC
training and teaching medica students. Under the second hat the plaintiffs clam that Dr. Meeks holds
himsalf out as a private practitioner and that when he sees patients in the outpatient clinic as amember of the
Univeraty of Missssppi Clinica Association ("Association”) heis actudly engaged in the private practice of
medicine a a private clinic. The plaintiffs argue that the MTCA does not gpply to activities undertaken
under the auspices of the Association snce such activities do not occur within the course and scope of
UMMC employment responsibilities. They state that Snce they seek rdlief for aleged mdpractice while the
physician was wearing this second hat, the MTCA should not gpply.

117. The order granting summary judgment finds that Dr. Meeksis an employee under the MTCA and



enjoys sovereign immunity under the MTCA. No finding was made to determine whether Dr. Meeks "wore
two hats" In other words, did he practice private medicine while also serving as an employee of UMMC?

118. Dr. Meeks entered into an employment contract with UMMC in April, 1993. Under the terms of this
agreement, Dr. Meeks was paid a base sdlary of $77,279.00 with the right to earn 100% of additional
income generated through fees up to $140,000, inclusive of the base sdary, and 50% of any additiond fees
theresfter.

19. The private practice dleged by the plaintiffs on the part of Dr. Meekstook placein the"UMMC
Pavilion," an outpatient clinic on campus a UMMC. The record revedls that the UMMC Pavilionisnot a
"private clinic" as ordinarily defined. UMMC exercises consderable control over the treatment of patients
at the clinic. UMMC dso exercises control adminigtrative duties such as funding, fee collection, record
keeping and the like. Specificdly, UMMC generated the bills and collected the payment for professona
sarvices rendered by Dr. Meeks during his time with the Association. Article X, Section 6 of the by-laws of
the Association provides that fees for professond services may be collected directly by the clinic, under the
auspices of the University Medical Center, from patients or from third-party carriers. The fees collected are
deposited into an account maintained by the business manager of the Association, with such fundsto be
used to defray the expenses of operating the clinic.

110. Dr. Meeks states in his affidavit that he was required to report his collections from patients treated
through the Association so that UMMC could monitor his income under the contract. These records were
subject to audit by the Vice Chancellor of Hedlth Affairs. In this case the decedent, Fox, was billed through
the Divison of Generd Internal Medicine at UMMC. Dr. Meeks also sates in his affidavit that UMMC
controlled the patients he treated and did not alow him to treat or terminate trestment of a patient, even if
the patient could not pay for that treatment. Dr. Meeks further clamsthat he is prohibited by UMMC from
admitting patients to any facility other than UMMC, and that he is prohibited from operating as a primary
treating physician at any hospital but UMMC. In other words Dr. Meeks clams that UMMC controls the
entire relationship. The question we must determine is whether these averments are consistent with other
facts deduced from the record. Specifically, we must glean from the record those reasonably interpreted
factors which indicate whether Dr. Meeks was an employee of UMMC or an independent contractor
insofar as his treatment of Mr. Fox was concerned.

111. According to his own affidavit, Dr. Meeks states that beyond his base sdary of $77,279 heis dlowed
to keep 100% of the fees he charges patients as long as histotal earnings fall below a maximum of $140,
000. Any additional amounts charged beyond this $140,000 are divided equally between Dr. Meeks and
UMMC. At this paint, the line between private practice and state employee beginsto blur. The plaintiffs
point out that as a member of the Association, Dr. Meeksis able to subgtantialy increase hisincome, yet he
remains shielded behind the MTCA because of his employee satus in a sate teaching hospitd. Thetrid
judge cogently observed: "And so it walks, it talks and feds just like a private practice except that when
they get sued, they stand behind this shied of immunity and then I'm a State employee.”

12. Fox was issued an gppointment card for hisviststo Dr. Meeks. The card had written upon it
"UMMC PAVILION" and immediately below in parentheses " (Private Clinic)." Fox's daughter, a plaintiff in
this suit, submitted an affidavit stating that whenever she accompanied her father to the clinic there were
never any student residents present, and that a dl times Dr. Meeks held himsdlf out to be a private
practitioner.



113. Under his agreement with UMMC, Dr. Meeks must submit a"Private Practice Income Report” once a
year. On his 1994 1040 tax return Dr. Meeks listed $66,637 as "wages, saaries, tips etc.”" and $30,916 as
partnership income from "Universty Internd Medicine Associates™ Dr. Meeks paid a " sdf-employment
tax" in the amount of $2,176 on this partnership income. On his 1993 income tax return, $54,720 was
reported as derived from a partnership, this time from the "Divison of Generad Medicine” A sdf-
employment tax was adso paid on this amount. It appears obvious that Dr. Meeksis paid abase sdary by
UMMC which he reports as "wages, tips, sdaries etc.”" Beyond this base salary he receives additional
income which he declares for tax purposes as partnership income and for which he paystaxes asa" sdf-
employed” person. This additiona incomeis derived from the Association (UMMC Pavilion) which the
plaintiffs contend is a private clinic, and which they contend was represented to Fox as a private clinic by
Dr. Meeks.

114. The summary judgment hearing was somewhat unusud in that Dr. Meeks was cdled to the witness
dand after the trid judge agreed to permit questioning on his employment status for alimited period of time.
Dr. Meeks was cross-examined by the plaintiffs attorney asfollows:

Q. Let me hand you your '93 and '94 tax returns. For the year 1993, you have on hereonline 7,
wages sdary and tips that are reported on your W-2, how much is on that?

A. $66, 766.
Q. And that's for your employment as a professor at the University Medica Center. Correct?
A. | think that's correct?

Q. Well, look on the next page. Y our W-2 is atached showing that you made at UMC as an
employee $59,723. Correct?

A. Right.

Q. Also, you come down to line 18 showing that your partnership income from your private practice
is $54,288. Correct?

A. That's correct.

Q. And in order to come up with that figure, you had to file a separate Schedule E for your
partnership income. Is that correct?

A. | can't tel you that for sure.
Q. Hereitis.
A. The Schedule E for, yes, | seeit.

Q. That'swhere you reported to the IRS how much you made in your partnership, in your private
practice, for the divison of genera medicine. Isthat correct?

A. That's the same monies.

Q. And, dso, if you'l turn two pages over, you a0 filed a Schedule SE sdf-employment tax. Is that



correct?
A. That's correct.

Q. So you have to pay sdf-employment tax on the money that you make in your private practice
don't you?

A. That's correct.

Q. So UMC does not pay that sdf-employment tax for you.

A. No, they don't.

Q. And you report to the IRS that's your private practice income?
A. Yes. It's sdf-employment income.

1115. The Congtitution and Bylaws of the Univeraty of Missssppi Clinical Associates clearly Sate that only
full-time physicians, dentists and other clinicians employed by UMMC may be members of the Association.
Association member earnings are derived wholly or in part from fees charged to patients for professond
services within the University and its outpatient departments under authority granted by the UMMC Board
of Trustees. (Article 11, Sections 1 and 2). Patient careis to be promoted "within the University Medical
Center" (Article 1 Sections 3 and 4). Authority over the affairs of the Association such as determining
policy, employing personnel, authorizing projects and long-range planning are to be determined by the entire
membership of the Association. However, this authority is"subject to limitations imposed by administration
of the University Medica Center, Univeraty, Board of Trustees, Indtitutions of Higher Learning." (Article X
Section 1). Ultimate control of the clinic restsin UMMC, even though the individua members of the
Association are given condderable latitude in its adminidration. Article X, Sections 2 and 4 refer to the
clinic asa"private outpatient clinic." Article X, Section 6 Sates that the outpatient clinic may collect fees
"under the auspices of UMMC" from private patients or third party carriers for services, use of equipment,
and expendable supplies consumed. Article X, Section 7 datesin pertinent part:

All employees of the clinic shdl be employees of the University Medica Center, subject to the same
regulations and requirements as al other employees and shal be recipient of al benefits to which
Medica Center employees are entitled. Pay of employees shdl be from the account maintained by the
business manager of the Association and funded by the assessment of the Association members and
by fees collected by the clinic.

1116. Members of the Association hold advantages over their counterparts in private practice. While
ultimately under the authority of UMMC, Associaion members enjoy condderable flexibility in how to
carry out their work and can gain condiderable income in excess of their base slaries through the
"partnership” arrangement with the Association. Y et, unlike their counterparts in pure private practice, such
doctors continue to seek the protections of the Missssppi Tort Clams Act when claims are made against
them. In fact, the Attorney Generd for the State of Mississppi has issued an advisory opinion stating that
gaff physcians under contract with UMMC are employees of the State of Mississippi, and that the medica
center is responsible for affording them a defense and paying any judgment againgt them or settlement for
any dam arisgng out of an act or omisson within the course and scope of their employment, and within the
limits of the MTCA. Miss. Att'y Gen. Op. No. 98-0500 (Sept. 4, 1998). This opinion notwithstanding, we



have not yet addressed the issue of whether doctors in such arrangements are soldy UMMC employees.
Hence, there is no controlling precedent on thisissue. In Owens v. Thomae, 98-CA-00237-SCT, 1999
WL 682075 (Miss. Sept. 2,1999), amedica ma practice case semming from an alegedly avoidable leg
amputation, we recently discussed the employment status of Dr. Thomae. Finding the employment status of
Dr. Thomae vis-a-vis the hospital unclear at the time of the surgery, summary judgment was reversed and
the case remanded for further discovery to determine whether he was entitled to the protections of the Tort
ClamsAct. InPickens v. Donaldson, 748 So.2d 684 (Miss. 1999), a medical malpractice case involving
acomplaint againgt three doctors, this Court did not presume or proclam that saff physiciansat UMMC
are automatically employees for the purposes of the MTCA, but remanded for further discovery on the
issue. We a'so made reference to the Mississppi Attorney Generd's opinion in that case and its discussion
of whether doctors at UMMC may not be solely compensated by the state:

The larger question may be whether the staff doctors treated this patient as independent contractors,
charging fees for the services separate and apart from what was charged by UMC. Pickens argues
that he requested that full discovery should continue and that summary judgment is not a proper
vehiclefor resolution. Pickensiis primarily referring to the purchase of liability insurance, rather than
whether dl three doctors were employees of UMC and thus protected by the MTCA.. Regardless,
we note that athough the issue of the doctors dismissal because alegedly they are dl employees of
UMC israther clear regarding Dr. Vig, it is not so clear concerning Drs. Donddson and Causey.
Thereissome evidence in therecord that Drs. Donaldson and Causey may not be
"employees' for the purposes of the Act. In an Attorney Generd's opinion cited in the physicians
brief and included as an appendix thereto, there is an explanation that staff physiciansat UMC are not
compensated soldly by the State. Miss. Att'y Gen. Op. No. 98-0500 (Sept. 4, 1998). Additiondly,
the motions for summary judgment on behaf of Drs. Donadson and Causey contain supporting
affidavits which mention the employment contracts of the staff physicians, but those contracts are not
found in the gppellate records of this case. Those contracts might shed further light on this subject. It
should dso be noted that Dr. Vig makes the digtinction that she is not a staff physician, unlike Drs.
Donadson and Causey, underscoring that she is clearly an employee of the University, and thus
protected by the MTCA. There is some question in the record that Drs. Donadson and Causey may
not be covered by the MTCA. Because thereisinsufficient evidence in the record to make the legal
determination of Drs. Donddson and Causey's employment status and whether the MTCA is
goplicable, this case is remanded for additiona discovery on the issue.

Id. at 688.

1117. Thus we found that the employment status of staff physiciansin a Situation who may not have been
compensated solely by the state was a question of fact. In this case a genuine issue of materid fact exists
regarding whether the treatment provided by Dr. Meeks to Fox was performed in the course of his duties
as an employee of UMMC rather than in his own private practice. Therefore, summary judgment in favor of
Dr. Meeks on this issue was not warranted.

1118. The specific issue to be determined is whether faculty physicians of UMMC who engagein clinica
outpatient practice under the generd auspices of the University, for which they are compensated, are sate
employees acting within the course and scope of their employment for purposes of the MTCA. This
question evades ready explication. Under Miss. Code Ann. 8§ 11-46-1(f) (Supp. 1999), if Dr. Meeksis
found to be an independent contractor, he is not entitled to the protection of the MTCA. The MTCA, with



afew enumerated exceptions, explicitly excludes independent contractors from its provisons. Pursuant to
§ 11-46-1(f), an employee is defined as follows:

"Employee’ means any officer, employee or servant of the State of Mississippi or a politica
subdivison of the sate, including eected or gppointed officids and persons acting on behdf of the
date or apolitica subdivison in any officid capacity, temporarily or permanently, in the service of the
date or apalitica subdivision whether with or without compensation. The term "employeg” shdl not
mean a person or other legd entity while acting in the capacity of an independent contractor under
contract to the state or a political subdivision; provided, however, that for purposes of the limits of
ligbility provided for in Section 11-46-15, the term "employee” shal include physicians under contract
to provide hedlth services with the State Board of Hedlth, the State Board of Menta Hedlth or any
county or municipd jal facility while rendering services under such contract. . . .

Miss. Code Ann. 8 11-46-1(f) (Supp. 1999). Unfortunately, this definition provides little guidance on the
best means for determining the employment status of Dr. Meeks.

119. The generd factors to be consdered in determining employee/independent contractor Status are
delineated in Richardson v. APAC-Mississippi, Inc., 631 So. 2d 143, 150 (Miss. 1994). Historicaly, in
our jurigprudence, the primary factor has been the degree or right to exercise control by the principd. See
Mississippi Employment Sec. Comm'n v. PDN, Inc., 586 So. 2d 838, 842 (Miss. 1991). Application
of the Richardson factors has proven quite troublesome in eva uating the relationship between the
University and its faculty physicians who treat private individuas from whom they directly or indirectly
receive compensation. The lower courts have consstently encouraged this Court to addressthisissuein
greater detall.

120. Application of the Richardson test, which emphasizes the "control” factor does not conclusively
establish whether Dr. Meeks was an employee or an independent contractor under the record before us.
Therefore the order granting summary judgment was ingppropriate. The determination of whether the
MTCA appliesisfact-sengtive, though the question of the applicability of the MTCA is as much a question
of law as of fact. See Pickens, 748 So.2d at 688-89 (Miss. 1999). The traditional scope of employment
andyssfailsto provide sufficient guidance to the bench and bar on thisissue. Since our analysis of this case
isframed by statutory provisons, in addition to private agreements, we therefore look to our Sster sate,
Virginia, for guidance. In James v. Jane, 282 S.E.2d 864 (Va. 1980), the Virginia Supreme Court faced
the issue of whether faculty physicians of the University of VirginiaMedica Center were protected by
sovereign immunity for acts of smple negligence. In response to this question, the Virginia Supreme Court
crafted afour-part test to determine whether state employed physicians should be granted sovereign
immunity:

1. the nature of the function performed by the employee;

2. the extent of the gtate's interest and involvement in the function;

3. the degree of control and direction exercised by the state over the employee; and
4. whether the act complained of involved the use of judgment and discretion.

Thistest focuses on the physician-patient relationship, and we find it more appropriate to address the unique
Stuation before us. In addition to these four factors, we find that the means of compensation should be



consdered as wdll, thus adding afifth factor to be considered. Therefore, the test to determine the
employment status of doctors like Dr. Meeks for the purposes of liability under the MTCA shdl beto
weigh the following factors:

1. the natur e of the function performed by the employeg;

2. the extent of the stat€'sinterest and involvement in the function;

3. thedegree of control and direction exercised by the state over the employeg;
4. whether the act complained of involved the use of judgment and discretion;

5. whether the physician receives compensation, either directly or indirectly, from the
patient for professional servicesrendered.

121. A full and meaningful gpplication of these factorsis currently not possible under the record before us.

122. If Dr. Meeks isfound to be acting as an independent contractor under the five-part test adopted in this
opinion, he will not be shielded by the limitations on liability provided by the MTCA, or the defenses
available under the MTCA.. Likewise, Dr. Meeks would not benefit from the shorter one year satute of
limitations provided by the MTCA. If, however, Dr. Meeksis found to be acting as a state employee,

rather than as an independent contractor under the new test, he will enjoy al of the protections and
defenses available under the MTCA.

3.DID THE TRIAL COURT ERR IN GRANTING A SUMMARY JUDGMENT UNDER
CIRCUMSTANCESWHICH PRESENTED A GENUINE ISSUE OF MATERIAL FACT?

1123. Having heard the testimony of Dr. Meeks, the trid judge entered an order granting summary judgment
consigtent with a prior order he issued which gpparently concluded that UMMC doctors were State
employees. The tenor and rationale supporting the prior order are not developed in the record. We can not
say that there are no genuine issues of materid fact regarding whether Dr. Megks was acting asa UMMC
professor or in the capacity of a private doctor engaged in private practice when he treasted Fox. Dr.
Meekss own testimony reveded that he regarded himsdf as "sdf-employed” while practicing at the Pavilion
and earning money beyond his base sdlary at the hospital. Thetrid court itself noted that it was unsure
whether Dr. Meeks was for al purposes an employee of UMMC or engaging in private practice a the time
of the aleged negligence. Viewing the record in the light most favorable to the plaintiffsit is clear that
genuine issues of materid fact were left unresolved and that summary judgment was therefore premature.
Specificaly, the partiesin this case have sworn to different versons of the disputed facts through their
pleadings and affidavits. Therefore, summary judgment under these circumstances was not gppropriete.

CONCLUSION

124. Triable issues of fact exist. We therefore reverse the judgment of the Hinds County Circuit Court and
remand this case to that court for further proceedings consstent with this opinion.

125. REVERSED AND REMANDED.

PITTMAN AND BANKS, P.JJ., SMITH, WALLER, COBB AND DIAZ, JJ., CONCUR.
McRAE, J., CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE



WRITTEN OPINION. PRATHER, C.J., NOT PARTICIPATING.
McRAE, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

126. This case is about a doctor who worked at the University of Mississppi Medicd Center (UMC) and
who, during the course of trestment of the plaintiff, a private pay patient, alegedly committed acts of
negligence injuring the patient. The trid court granted a summary judgment motion by the defendant and
held that the physician was employed by UMC, and, therefore, was shielded with immunity under the
MTCA. The mgority reversesthe tria court and holds that the physician could actudly be an independent
contractor due to his relationship to the patient. With this | concur. The mgority goes on to adopt atest
from a Virginia case, James v. Jane,2) which analyzes certain factors to determine the employment status
of aphysician working at a public hedthcare facility treating private-pay patients. Rather than gpply this new
test to the facts before the Court, the mgjority stops short and remands the case so that further discovery
could be conducted as to the physician's employment status.

127. Therecord clearly indicates thet the physician was acting in a"dua capacity” or at the very least as an
independent contractor or that he was acting in a dua-capacity when treating the plaintiff. Even under the
mgority's new five-factor test, the facts in the record show that he was an independent contractor vis-a-vis
his private-pay patient, the plaintiff. The maority remands the case back to the trid court, but provides no
further guidance as to what evidence will yield the crucid proof that the mgority apparently lacks today.
We dready have dl the facts necessary to determine his status and even if we did not the mgjority should
gl establish what facts are determinative of his status under its new test. Since failure to do so doesan
injustice to both parties and complicates our dready complex law on independent contractors. Accordingly,
| concur in part and dissent in part. Both parties are in agreement that Dr. Meeks is amember of the faculty
at UMC. But there is dso much evidence that shows that Dr. Megks maintained a private practicein
addition to hiswork as a professor at UMC. Thisis evidenced by his in-court admission during cross-
examination, his gppointment card which specifically describes his officeasa” private clinic,” and histax
returns in which he admits reporting taxes for income derived from the private practice of medicine. Dr.
Meeks made the medical decisions asto the care and treatment of the patient as either an independent
contractor while treating Fox or in a"dual capacity.” He was employed by the state to teach, but acted as
an independent contractor providing medica care. Since both are true, it is quite clear that Dr. Meeks was

acting in a"Dud Capacity.”

128. "[A]n individud may serve two magters Smultaneoudy.” Vargo v. Sauer, No. 106262, 1999 WL
111998 (Mich. March 5, 1999). In Vargo, the Michigan Supreme Court was presented with a medical
mal practice clam againgt a doctor and hospitd. The doctor clamed he was immune from suit by virtue of
the fact that he was an employee of Michigan State Universty. It seemsthat the hospital contracted with
MSU to provide patient services. "MSU medica faculty received afixed annud sdary from MSU and the
affiliated hospitals pay M SU the patient fees generated by MSU faculty and students.” The trid court
granted summary judgment finding that the doctor was immune as an employee of the university. On gpped
the case was reversed and remanded. "[T]hetrid court's dismissa of this action was premature because a
factual issue was presented with respect to whether Dr. Sauer was acting 'in the course and scope of [his)]
employment' solely on behalf of MSU or whether he was smultaneoudy operating as an agent of St.
Lawrence Hospitd."

1129. "This Court has recognized the rule which acknowledges that a person may be an independent



contractor as to certain work and a mere agent or employee asto other work for the same employer.
Kight v. Sheppard Building Supply, Inc., 537 So.2d 1355, 1359 (Miss.1989); see also Carroll v.
E.G. Laughlin & Sons, 220 Miss. 535, 540, 71 So.2d 461 (1954)." Russell v. Orr, 700 So.2d 619,
624 (Miss. 1997).

1130. Thereis an abundance of Mississppi cases distinguishing between the status of independent contractor
and employee. See, e.g., Webster v. Mississippi Publishers Corp., 571 So.2d 946, 949 n.3 (Miss.
1990) (containing summaries of seventeen such cases). The ultimate question in determining statusis
whether the physical conduct of the employee was controlled or subject to the right of control by the
measter. Texas Co. v. Jackson, 174 Miss. 737, 165 So. 546, 550 (1936). If the principa is concerned
only with the ultimate results rather than the details of the agent's work, then the principd is not liable for the
agent's acts. Fruchter v. Lynch Oil Co., 522 So.2d 195, 201 (Miss. 1988).

1131. This Court has previoudy indicated that state-employed physicians may not necessarily be employees
for purposes of the Tort Clams Act, especidly where they are treating patients billed separately by them.
Pickens v. Donaldson, 748 So.2d 684, 688-89 (Miss. 1999)(2):; See also Owens v. Thomae, No. 98-
CA-00237-SCT, 1999WL 682075 (Miss. Sept. 2, 1999) (Where this Court ordered that further
discovery be alowed to determine whether a UMC surgeon was an independent contractor or an
employee). Courts from other Sates have dso made this digtinction in interpreting their sovereign immunity
datutes. The Supreme Courts of Georgia, Oklahoma and Virginiahave dl held that state-employed
physicians were not protected by sovereign immunity for negligent acts committed in the course of trestment
of private-pay patients. Kennan v. Plouffe, 482 S.E.2d 253 (Ga. 1997); Jackson v. Oklahoma Mem'|
Hosp., 909 P.2d 765 (Okla. 1995); Messina v. Burden, 321 S.E.2d 657, 663 (Va. 1984); James .
Jane, 282 S.E.2d 864, 870 (Va. 1980).

1132. The mgjority also recognizes that other states regard these type physicians as independent contractors
by its adoption of amodified verson of the test used in James v. Jane, 282 S.E.2d at 870. The mgority,
however, does not go any further in their evaluaion. They note only that now we must apply thistest to
determine the employment status of a physician working at a state hedlthcare facility and treating private-
pay patients rather using the traditiona "control“test. The mgority now holds that we must examine:

1. the nature of the function performed by the employee;

2. the extent of the State's interest and involvement in the function;

3. the degree of control and direction exercised by the state over the employee;

4. whether the act complained of involved the use of judgment and discretion; and

5. whether the physician recelves compensation, either directly or indirectly, from the patient for
professiona services rendered.

While thistest provides guidance for determining when a physician is acting as an employee and when heis
acting as an independent contractor, the mgority failsto put it into practice in the case at bar. We have dl
of the facts before us that are necessary to apply this test to determine whether Dr. Miller isin fact an
independent contractor. The maority holds that we must send this case back for further discovery. What
else must be discovered that is not before the Court today? If we are to adopt the James factors as
determinative of independent contractor status, we must provide guidance on how the factors are to be



applied to the facts. If we apply this new test to the facts here, there is an abundance of evidence that
showsthat Dr. Meeks did in fact act as an independent contractor vis-avis his rdationship with the plaintiff.
While | dissent as to remanding the case to the trid court for further discovery, aclose look at the evidence
in goplying mgority's test shows as follows:

1. The Nature of The Function Performed by The Employee

1133. Both parties are in agreement that Dr. Meeks is amember of the faculty at UMC. He had two roles
while working at UMC. Both parties agree that Dr. Meeks was d so the primary physician providing
medica careto Fox a the time of the aleged negligence. His primary function, vis-a-vis Fox wasto provide
medicd treatment. He was dso a member of the faculty at UMC and trained students. Since the aleged
negligent act was one concerning his medica duties to Fox and not his adminigtrative or professoria duties
to the gtate, his primary function must be providing medica care to Fox.

2. The Extent of the State's Interest and I nvolvement in the Function

1134. Since there was no ingtruction being performed by Dr. Meeks when the negligence occurred, the
date's interest in running a medica school does not begin to outwelgh itsinterest in ensuring the hedth,
safety and well-being of its citizens when it offers these services and charges for them. Additiondly, while
the advantages of dlowing faculty physicians a the UMC to form partnerships and engage in the corporate
practice of medicine in order to supplement their own income from teaching may be grest to the physicians,
the advantage to the sateisonly dight. Thereisvery little, if any, governmenta interest in shielding
physicians working at sate hedlthcare inditutions from ligbility beyond that enjoyed by othersin the
profession.

1135. Furthermore, the mere possibility that insurance premiums could increese if the plaintiff is alowed
recovery for the damages he has suffered cannot outweigh the state's interest in ensuring his right to pursue
his medica mapractice action and hold those physicians accountable. The Virginia Supreme Court, the
progenitors of this tet, realized that interpretation was possible and addressed such misconceptions,
holding:

[W]e were emphasizing the nature of the physician-patient relationship and the specid undertaking,
arising from that relationship, to use reasonable care. Implicit in the statement is the recognition that
the state has a greater interest in preserving a patient's right to pursue amapractice clam againg a
physician than in the amount of liability premiums the physician might have to pay.

Bowersv. Virginia Dep't of Transp., 302 S.E.2d 511, 515 (Va 1983). Thevaue of asngle date
citizen's right to recovery outweighs the state's interest in reducing insurance costs.

1136. The State's greatest interest in cases of mal practice committed by physicians working at state-owned
heeth facilitiesis to ensure that quaity hedlthcare is provided to its citizens. Treeting these physcians as
independent contractors and dlowing injured patients to file suit againgt the doctors persondly would not
increase the ligbility of the state, but would raise the accountability of these physicians and ensure a higher
cdiber of medicd sarvice, therefore furthering the state's paramount interest.

3. The Degree of Control and Direction Exercised by the State over the Employee

1137. Dr. Meekss relationship to Fox was one of doctor-patient and not instructor-student. Doctors, unlike



laborers, must exercise their judgment without interference from others. The Hippocratic Oath requires that
the physician "use (his) power to help the Sick to the best of (his) ability and judgment." Section 6 of the
American Medica Association's "Principles of Medicd Ethics' states, "A physician should not dispose of
his services under terms or conditions which tend to interfere with or impair the free and complete exercise
of hismedica judgment and kill . . .." By the very nature of the service that Dr. Meeks provides he cannot
clam that the state controls his medica discretion or trestment of patients. The state may have provided the
opportunity to treat the decedent, but once the trestment was initiated Dr. Meeks's discretion supplanted
the sate's interest asto hismedical decisons. This point was aso addressed in Bower s, specificdly
referencing the language in the James te<,

Our emphasisin James v. Jane upon the degree of autonomy and control retained by the physicians
was not to demonstrate that they were disentitled to immunity because they exercised discretion, but
to show that, unlike typica state employees, they were essentidly privete practitioners. We said that,
while the doctors state employment made possible the arrangement whereby they undertook to trest
patients, "the relationship [became] the persond and confidentia one of doctor and patient, not the
Commonwedlth of Virginiaand patient." 221 Va. at 50, 282 S.E.2d at 867. In the doctor-patient
relationship, we stated, "the patient expects, and has aright to expect, the same care and attention
from the physcian that he would receive if he were in a private hospital and the physician in private
practice.” 1d.

In the typicd Stuation where a state employee has been charged with smple negligence, the presence
of discretion traditionally has been one of theindicia of entitlement to immunity. Indeed, James v.
Jane recognizes this proposition, but cautions that "it is not dways determinative.” 221 Va. at 53,
282 S.E.2d at 869.

Bowers, 302 S.E.2d at 515.
4. Whether the Act Complained of Involved the Use of Judgment and Discretion

1138. It isimportant to address the issue of discretion. This refers to both governmental discretion and
medica discretion. Dr. Meeks was not exercisng any governmenta discretion at the time of the dleged
negligence, but rather, as noted above, he was using his sole medical judgment to evaluate and tregt the
decedent. We addressed a smilar issue regarding governmentd discretion and sovereign immunity in
Womble v. Singing River Hosp.. 618 So.2d 1252. In Womble we cited to Henderson v. Bluemink,
511 F.2d 399, (D.C.Cir.1974), for the proposition that gover nmental immunity was created to protect
flawed administrative decisons, not medical malpractice.

The chief policy underlying the creation of immunity for lower governmental officialsis
mainly that which stemsfrom the desire to discourage " the fearless, vigor ous, and effective
administration of policies of government.” However, that policy isnot applicableto the

exer cise of normal medical discretion since doctors making such judgmentswould face the
same liability outside of gover nment as they would face if the complaint below isupheld.
[Therefore], thethreat of liability for negligence would not deter the fearless exer cise of
medical discretion within gover nment service any mor e than the samethreat detersthe
exercise of medical discretion outside of government. Holding gover nment medical
personnd to the same standar ds of care which they would face outside of gover nment
servicein no way burdenstheir public responsbility or detersentry into government service



or thevigorous exer cise of public responsibility once having entered that service. 1d. at 402-
403.

Womble, 618 So.2d at1264 (emphasis added).

1139. The Georgia Supreme Court also addressed thisissue in Kennan, focusing on the decisions of the
physician and distinguished hisindependent medical judgment as a healer from the gover nmental
discretionary tasks asan administrator. That court held,

Firgt, dthough it could be argued that Dr. Plouffe was in the broadest sense acting within the scope of
his employment because he had an obligation as a professor at the medical college to treat patients, he
had digtinct obligations to Ms. Keenan that were independent of his officid state duties, and the duties
he is dleged to have violated in this case relate solely to those independent obligations. Here, Ms.
Keenan was a private-pay patient who employed Dr. Plouffe as her medical doctor. She was billed
directly for his services by the PPG, and Dr. Plouffe stated that the diagnosis and trestment of Ms.
Keenan, including the use of the Argon Beam Coagulator during the surgery, were l€ft to his sole
medica discretion, and were not controlled by the government. Therefore, sgnificantly, the duties
aleged to have been violated in this case relate strictly to the medica care provided to Ms. Keenan
and do not call into play what might be termed "governmenta considerations,” such asthe dlocation
of state resources for various types of medica care. Furthermore, Dr. Plouffe's primary dutiesin
providing care to Ms. Keenan were to her and not to the State of Georgia.

Keenan, 482 S.E.2d at 255.

1140. Dr. Meeks was not performing an adminigtrative duty for the ate; he was treating his patient using his
solemedica discretion. His actions as to the specific medica decisons were not under the "control™ of

UMC or the state, but rather were governed by the doctor-patient relationship between he and the
decedent.

5. Whether The Physician Receives Compensation, Either Directly or Indirectly, From The
Patient For Professional Services Rendered.

141. Findly, there is an abundance of evidence in the record which indicates that Dr. Meeks received
compensation from the patient elther directly or indirectly. The detailed formulae for caculating Dr. Megkss
income, the bills which were sent directly from Dr. Meekss office for his professona services, the 1993
and 1994 tax returns and Dr. Meekss testimony during cross-examination regarding his income from
privete practice al weigh in favor of finding him to be an independent contractor.

142. This new factor the mgjority creates today should be considered one of the weaker ones. An example
of aparticularly skewed stuation could be when a hospita employs a nurse anaesthetist rather than an
anaesthesiologist. Both could perform the same negligent act, but only the anaesthesiologist would have the
ability to bill separately for his services. Are we to say that the nurseis an employee and less qudified than
the doctor isimmune and that the doctor is an independent contractor, but not immune? The results of
gpplying this new factor could therefore run contrary to the main thrust of the test which isto determine
whether the physician was treating a patient or doing some adminidretive act.

143. The Missssippi Tort Clams Act was hot intended to shield these physicians from their own negligence
while they perform actions which are nothing less than private practice and line their pockets with money.



Privatdy billing these patients shows a contract between the physician and the patient. Thisin and of itsdlf is
enough to lift the protections of the MTCA where ma practice has occurred.

144. We held in Quinn v. Mississippi State Univ., 720 So.2d 843, 850 (Miss. 1998), that sovereign
immunity does not bar actions for breach of contract againgt state or politica subdivisons. One wondersiif
the mgjority would apply thetes, if the state (UMC) were sued for breach of contract rather than

negligence.

145. Dr. Meekss case meets dl the criteriafor finding him to be an independent contractor under the
Jamestest. The majority was correct to reverse this case, because Dr. Meeks was not solely an
employee for the state, but in adopting the James test they should have applied it to the factsin the
case at bar. Failure to explain this new test does nothing to aid the parties and the trial court and
only serves to confuse an already complex area of law. Accordingly, | concur in part and dissent in
part.

1. James was previously cited with approval by this Court in Womble v. Singing River Hospital,
618 So.2d 1252, 1264 (Miss. 1993) (" The medical treatment decisions made by medical personnel at
state health institutions are no different from the private medical care decisionsthat are currently
being judged.").

2. We noted that,

There is some evidence in the record that Drs. Donaldson and Causey may not be "employees®
for the purposes of the Act. In an Attorney General's opinion cited in the physicians brief and
included as an appendix thereto, there is an explanation that staff physicians at UMC are not
compensated solely by the Sate. Miss. Att'y Gen. Op. No. 98-0500 (Sept. 4, 1998).

Pickens, 748 So.2d at 688.



