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WALLER, JUSTICE, FOR THE COURT:

L. This case comes on gppeal from the Circuit Court of the Second Judicid Didtrict of Tdlahatchie
County, Missssppi. Plaintiffs Randy Cox, Tod Logan and Philip Spinosafiled acivil action for damages
againgt John W. Whitten, 11, for assault, battery, and false imprisonment. Whitten filed a counterclaim for
trespass and severd other torts. He voluntarily dismissed dl of the tort claims with the exception of the
trespass counterclaim, which was presented to the jury. The jury returned a verdict for al three plaintiffs on
the assault, battery, and fase imprisonment clams and awarded compensatory damages as follows: Cox,
$50,000; Logan, $30,000; and Spinoza, $30,000. Though the issue of punitive damages was aso
submitted to the jury, the three plaintiffs were each awarded $0.00 punitive damages. The jury found in



favor of Whitten on his counterclaim for trespass, but declined to award him any damages, awarding $0.00
on this cdlam. The circuit court entered judgment accordingly and denied Whitten's pogt-trid motion for a
JN.O.V. or anew tria. Whitten appeals to this Court raising the following issues:

|.WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING
TO GRANT WHITTEN'SMOTION FOR A DIRECTED VERDICT AND MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT BECAUSE THE PLAINTIFFS
PROOF WAS INSUFFICIENT TO ESTABLISH THAT THEY SUFFERED MENTAL
ANGUISH AND EMOTIONAL DISTRESS, WHICH WERE ESSENTIAL ELEMENTS
OF THEIR CLAIMSOF ASSAULT AND BATTERY AND FALSE IMPRISONMENT.

II. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
ALLOWING THE ADMISSION OF EVIDENCE OF WHITTEN'SALLEGED
STATEMENT CONTAINING THE WORD "NIGGER," AND DENYING WHITTEN'S
MOTION FOR A NEW TRIAL.

. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING WHITTEN'SMOTION FOR REMITTITUR.

IV.WHETHER THE TRIAL COURT ERRED IN ALLOWING CERTAIN JURY
INSTRUCTIONS.

V.SHOULD THE TRIAL COURT HAVE ENTERED AN ADDITUR OR ORDERED A
NEW TRIAL BASED ON THE JURY'SAWARD OF $0.00 FOR WHITTEN'S TRESPASS
CLAIM?

STATEMENT OF THE FACTS

2. On Sunday afternoon, March 19, 1995, Cox, Spinosa and Logan drove a pickup truck onto atract of
land which was being farmed and leased by Cox's brother. Cox claims he was inspecting the condition of
the land at his brother's request to see whether it was ready to be worked. They attempted to access this
land through a dirt road which crossed Whitten's land and then alongside an airstrip on property adjacent to
Whitten's land. Whitten did not own the land that the airstrip was on, but he had built the airgtrip with the
permission of the owner of that land and was permitted to use it as such. Whitten also owned acamp and a
firing range on his own land adjacent to the airgtrip. The plaintiffs drove past the Whitten camp and drove
the pickup down the center of the grass runway toward the field that Cox was going to ingpect. Whitten
saw the truck driving down the runway and ran after the truck, shouting for it to stop. When the truck did
not stop Whitten drew his sde arm, a .45 caliber semi-automatic pistol, and fired severa shots. Whitten
clamsthat he fired the shotsinto the air and a an angle away from the pickup in order to get the attention
of the driver. Cox claims Whitten was shooting at the truck and that he heard a bullet pass by the open
window. The truck then turned and came back towards the Whitten camp, this time dong the sde of the
runway. Whitten placed himsdlf in front of the truck and ordered the driver to stop the truck.

113. At this point, the facts become starkly disputed. Whitten claims that the driver of the truck refused to
gop, forcing him to jump to one Sde, and hitting him with the sde view mirror. The plaintiffs dlaim that the
truck was dowing down, a idle speed, and that the driver was pumping the brakes, attempting to stop. The
plaintiffs recollection was that Whitten dipped in the mud and then grabbed onto the sde mirror to support



himsdlf. It is undisputed that a this time Whitten shot out one of the back tires on the pickup. Whitten then
ordered the plaintiffs out of the truck.

4. Again the facts are disputed. The plaintiffs clam that Whitten pointed the cocked pigtol directly at them,
waving it in their faces, shouting, cursing, and ordering them out of the truck and onto the ground. Cox
clamsthat Whitten pressed the barrel of the gun to Cox's temple and told Cox he ought to kill him or "kick
his fucking facein" for being on the runway. Whitten denies pointing the gun at anyone, though it is
undisputed that he was armed, that his friends standing around were armed with |oaded assaullt rifles and
that Whitten ordered the plaintiffs to kned on the ground. Once they were out of the truck, Whitten
informed al three that they were under arrest for trespass. One of Whitten's sons who was present brought
some handcuffs from a nearby vehicle. It is undisputed that Whitten ordered one of the other men to
handcuff Cox prior to taking him to abuilding at his camp. Cox claims that Whitten asked the other two
plaintiffs whether they thought Cox could swim in the nearby Buzzard Bayou with those handcuffs on. Cox
aso clams that when he rose to his knees, Whitten pulled the bill of his cap down over his eyes and
knocked his sunglasses off. Once the three plaintiffs were escorted back to Whitten's camp, Whitten
unsuccesstully tried to telephone the Sheriff. Whitten then recognized Cox as the brother of the person who
leased some farmland on the neighboring property where the airstrip was located. At this point Cox recalled
that Whitten began to calm down and discuss how to resolve the situation. Cox clams that Whitten said, "l
could go ahead and pursue alegd matter for this, even put it in front of that nigger judge right there in
Sumner; . . . but that nothing would happen to him [Whitten]; . . . but . . . be damned sure [nothing] would
comeof it; . . . [Cox] would not get anything; . . . or [nothing] good would come of it." Whitten denies ever
mentioning the word "nigger.”" He claims that it was Cox, not he, who referred to the judge that way (2

DISCUSSION

|. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING
TO GRANT WHITTEN'SMOTION FOR A DIRECTED VERDICT AND MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT BECAUSE THE PLAINTIFFS
PROOF WAS INSUFFICIENT TO ESTABLISH THAT THEY SUFFERED MENTAL
ANGUISH AND EMOTIONAL DISTRESSWHICH WERE ESSENTIAL ELEMENTS
OF THEIR CLAIMSOF ASSAULT AND BATTERY AND FALSE IMPRISONMENT.

5. Our standard of reviewing adenia of amotion for judgment notwithstanding the verdict and a
peremptory ingtruction are the same. The standards of review for adenid of ajudgment notwithstanding the
verdict and a directed verdict are aso identica . Under this standard, this Court will consider the evidencein
the light most favorable to the gppellee, giving that party the benefit of dl favorable inferences that may be
reasonably drawn from the evidence. If the facts so congidered point so overwhelmingly in favor of the
appellant that reasonable men could not have arrived at a contrary verdict, we are required to reverse and
render. On the other hand, if there is substantial evidence in support of the verdict, that is, evidence of such
qudity and weight that reasonable and fair-minded jurorsin the exercise of impartia judgment might have
reached different conclusions, affirmance is required. These stlandards of review, however, are predicated
on the fact that the trid judge gpplied the correct law. This Court will reverse atrid judge's denid of a
request for new triad only when such denia amounts to an abuse of that judge's discretion. Sentinel 1ndus.
Contracting Corp. v. Kimmins Indus. Serv. Corp., 743 So. 2d 954, 960-61 (Miss. 1999) (citations

omitted).



6. Whitten argues that the plaintiffs "failed miserably” to provide any evidence of damages or injury in
relaion to their dams for assault, battery and fase imprisonment, and as such he should have received a
directed verdict. Assault, battery, and false imprisonment are intentiona torts. Miss. Code Ann. § 15-1-35
(1995); City of Mound Bayou v. Johnson, 562 So. 2d 1212, 1220 (Miss. 1990).

Assault and Battery Claims

117. An assault occurs where a person (1) acts intending to cause a harmful or offengve contact with the
person of the other or athird person, or an imminent apprehension of such a contact, and (2) the other is
thereby put in such imminent gpprehension.” Webb v. Jackson, 583 So.2d 946, 950-51 (Miss. 1991)
(citing Restatement (Second) of Torts 8 63 (1965)). A battery goes one step beyond an assault in that a
harmful contact actudly occurs. A defense to the charge of an assault or battery isthat the person was
acting in sdf-defense. In such a Stuation, he may use reasonable force, not intended or likely to cause degth
or serious bodily harm, to defend himsdlf againgt unprivileged harmful or offensve contact or other bodily
harm which he reasonably believes that another is about to inflict intentionaly upon him. 1d.

118. Whitten does not argue that he was acting in self-defense. Instead, he argues that he was conducting a
vaid citizen'sarrest. Theinitia issue to be discussed must therefore be whether avaid citizen's arrest was
made by Whitten, and whether the arrest was made in accordance with the law. Thisissuedso hasa
bearing on the merit of the plaintiffs false imprisonment dams.

9. In Mississippi, a private citizen may arrest any person without awarrant for a misdemeanor offense
which has been committed, or for a breach of the peace attempted or threatened in his presence. Miss.
Code Ann. § 99-3-7 (Supp. 1999). The arrest must be made in accordance with the law, but there will be
no liability for alegd arrest, notwithstanding it may gppear that the party arrested was innocent of any
offense. Miss. Code Ann. § 99-3-23 (1994).

120. The plaintiffs were suspected of misdemeanor trespass. They were unarmed. Whitten fired severd
shots from his .45 cdiber pistol, and shot out atire on the truck that they were driving. He forced them out
of the truck and demanded them to get on their knees on the ground. He and severa other armed men then
took the plaintiffs to a building, having handcuffed and threatened one of them. One of the armed men
accompanying Whitten, aMr. Valey, is now a police officer. Sdley testified that Whitten used profanity,
was screaming, and that he was shocked by Whitten's behavior. Vadley dso tetified that the plaintiffs did
not attempt to run over Whitten with therr truck, that they showed no sgns of aggression and that the only
person being aggressive was Whitten. Whitten admitted in hindsight that he overreacted.

T11. If the force used in the arrest and detention of a suspected misdemeanant is unreasonable and
excessve, this may render the detention and arrest invaid. Whether the manner of arrest renders an arrest
illegd isajury question. State ex rel. Smith v. Broom, 58 So. 2d 32, 33 (Miss. 1952). This Court has
held that the use of firearms by a police officer is not judtified except to protect himsdf from reasonably
gpparent bodily harm or death at the hands of the suspect. Holland v. Martin, 214 Miss. 1, 58 So. 2d 62
(1952). Citizens are held to the same standard. The occupants of the truck did not at any time threaten
Whitten or show any sgns of doing 0. None of them were armed. Whitten placed himsdlf in front of the
truck; no onetried to run over him. Whitten fired his weapon severd times. It is undisputed that he shot out
one of the tireswhile the plaintiffs were dill in the truck. Whitten testified thet at the time he shot out the tire
there was no threst whatsoever being posed to him. A reasonable juror could certainly have found that
Whitten's use of force was unreasonable and excessive under the circumstances. An error in marksmanship



could have killed or wounded one of the occupants of the truck or one of the bystanders. Whitten was not
infear of life or limb. The force Whitten used in the arrest and detention of the plaintiffs was unreasonable
and excessve, rendering the arrest and detention invalid. Thereistestimony and evidence in the record
from which areasonable jury could have found that the dements of assault and battery were met. Assault
requires (1) acts intending to cause a harmful or offensive contact with the person of the other or athird
person, or an imminent gpprehension of such a contact, and (2) the other isthereby put in such imminent
apprehengon. Shooting out the tire of the truck which was sl occupied by the plaintiffs was certainly a
harmful or offensve contact, as was removing the occupants and forcing them to the ground. Whitten aso
handcuffed Cox, pulled his baseball cap over his eyes and knocking off his sunglasses. Thus, the additiona
"harmful contact” requirement to establish battery was met. Viewing this evidence in the light most favorable
to the plaintiffs and giving them the benefit of every reasonable inference which may reasonably be drawn
from the evidence, there is substantiad evidence in the record which supports the jury's findings of assault
and battery.

False imprisonment claims

112, Fdse imprisonment is an intentiond tort comprised of two dements: (1) detention of the plaintiff; and
(2) that such a detention was unlawful. Wallace v. Thornton, 672 So. 2d 724, 727 (Miss. 1996). The
second eement turns on whether, looking at the totdlity of the circumstances, the actions of the defendant
were "objectively reasonable in their nature, purpose, extent and duration.” Thornhill v. Wilson, 504 So.
2d 1205, 1208 (Miss. 1987). The question to be answered by the jury and the trid court was whether
Whitten's actions in attempting to arrest the plaintiffs were objectively reasonable in nature, purpose, extent
and duration when viewed in the totdity of the circumstances. It is the reasonableness of Whitten's actions,
not his intent that matters. See Wallace, 672 So. 2d a 727. Theinitial arrest for misdemeanor trespass was
unlawful due to the use of unreasonable and excessve force. However, even if the arrest were legd, a
reasonable jury could have concluded that the use of potentialy deadly force, the alleged degth threats and
threats of bodily harm, physica abuse and profanity, directed at the plaintiffs during their detention over an
extended period of time, were not objectively reasonable for the misdemeanor trespass offense. Thus, the
evidence was legdly sufficient on the fase imprisonment clams.

Damages Award

113. Having consdered the vaidity of the clams for assault, battery and false imprisonment, the next issue
to be addressed is whether the jury erred in its award of compensatory damages based on these clams and
for damages for mental anguish and emotiond didiress relating to these intentiond tort clams. We have
stated:

In generd, damages for menta anguish or suffering are recoverable when they are the natura or
proximate result of an act committed malicioudy, intentionaly, or with such gross cardessness or
recklessness as to show an utter indifference to the consequences when they must have been in the
actor's mind. In most jurisdictions in fact, damages are recoverable for menta anguish and suffering
causd by awillful, wanton, malicious, or intentional wrong, even though no bodily injury is
sustained or other pecuniary damage alleged or proved.

Lyonsv. Zale Jewelry Co., 246 Miss. 139, 149, 150 So. 2d 154, 158 (1963) (emphasis added).

114. Whitten acknowledges that in cases asserting intentiona torts, mental anguish and emotiond distress



damages are recoverable without proof of either physica impact or outrageous conduct and that the
plaintiffs had no legd requirement to prove either. However, Whitten argues that the plaintiffs failed to prove
any such injuries, thereby defeating their prima facie case and entitling him to a directed verdict a trid and a
j-n.ov. on dl dams assarted by the plaintiffs. Whitten is incorrect in his contention that the plaintiffs must
prove damages to establish aprimafacie case.

115. We have observed that the difference between that process and aclaim involving awilful tort isthet, in
the case of arecognized wilful tort, an actud injury is not essentia to establish a case of ligbility. Bumgart
v. Bailey, 247 Miss. 604, 607-08, 156 So. 2d 823, 824-25 (1963). Because wilful tortsinvolve a
conscious act by the defendant undertaken in disregard of the plaintiff's rights, the law contemplates that a
plaintiff is entitled to forma redress for the wrong committed againgt him even if he cannot demondrate by a
preponderance of the evidence that he suffered an actud injury asaresult. 1d.; see also Harbin v.
Jennings, 734 So. 2d 269, 273 (Miss. Ct. App.1999).

116. However, the Harbin Court of Appedswent on to hold that the plaintiffs still bear the burden of
demondtrating the need for compensatory damages beyond nomina damages, because a plaintiff who has
been intentionaly wronged without demongtrable injury isto be avarded only nomind damages. 1d. at 273.
InHarbin ahigh school student sued a photographer and a picture frame company, aleging invason of
privacy based on use of a photograph without permission. The Court of Apped's noted that Harbin did not
clam any actud damage except for emotiond didress, did not claim that her distress manifested itsdlf in any
outward way beyond causing periods of deeplessness, periods of irritability, and an inability to maintain a
standard body weight. She presented no medica or psychological expert testimony to establish any
diagnosis of asgnificant emotiona disturbance or disorder. Id. a 274. The Court of Appeals noted that to
be compensable, something beyond the kinds of discomforts Harbin related must be shown.

117. Whitten clams that this case involves precisdly the same issues, because thereis alack of expert or
medica testimony and because the damages sustained by the plaintiffs amounted to smilar "discomforts’
rather than demongtrable injuries. Whitten aso cites Lyons for the proposition that there must be "definite
and objective proof" of the emotiona distress damages, aswell as Morrison v. Means, a case involving
negligent infliction of emotiond distress, where this Court stated that evidence consgting soldly of aclaim of
degplessness and menta anguish did not demongtrate an actud injury with sufficient certainty to warrant
compensation. Morrison v. Means, 680 So. 2d 803, 806-07 (Miss. 1996). The key difference between
these cases and the present case is the nature of the incident from which the damages flow. Receiving degth
threats from an armed man who shot at their vehicle, handcuffed them, and had taken them prisoner
amounted to more than amere "discomfort.”

1118. The plaintiffs point out that in Adams v. U.S. Homecrafters, Inc., 744 So. 2d 736 (Miss. 1999),2
this Court recently emphasized that the "semind casg" governing clams for emotiona distress not
accompanied by physica injury is Sears, Roebuck & Co. v. Devers, 405 So. 2d 898 (Miss. 1981),
reiterating the rule that a party may not recover damages for menta anguish "unaccompanied by physicd or
bodily harm" without evidence of "willful, wanton, mdicious or intentional wrong." Adams, 744 So. 2d at
742. In Devers, this Court stated:

Where there is something about the defendant’s conduct which evokes outrage or revulsion, done
intentionally-or even unintentionaly yet the results being reasonably foreseeable-Courts can in certain
circumstances comfortably assess damages for mental and emotiona stress, even though there has



been no physical injury. In such instances, it is the nature of the act itself-as opposed to the
seriousness of the consequences-which givesimpetus to legd redress....

405 So. 2d at 902.

119. In Adams, this Court further emphasized that damages may more comfortably be assessed where the
conduct isintentiond:

It is undisputed that under Missssippi law, aplaintiff asserting aclam for mental anguish, whether asa
result of Smple negligence or an intentiond tort, must dways prove that the emotiond distresswas a
reasonably foreseegble result of the defendant's conduct. In cases of intentiond infliction of emotiona
digtress, where the defendant’s conduct was "madicious, intentiona or outrageous,” the plaintiff need
present no further proof of physicd injury.

Id., 744 So. 2d at 743.

120. The plaintiffs argue that they presented sufficient proof of the lingering emotiond effects of the incident,
aswdl asthe fear and humiliation inflicted a the scene, to judtify the jury's verdicts. We consider eech of
the plaintiffs damage damsin turn.

Plaintiff Randy Cox

121. Cox wasthe driver of the pickup, who was traveling to inspect the land leased by his brother, Lester
Cox. Cox tedtified that Whitten fired a gun severa times a histruck. He testified that he heard a bullet pass
by the open window of the truck. Cox aso testified that Whitten threstened to throw him handcuffed into
Buzzard Bayou to seeif he could swim, threstened to harm him physicdly, actudly shot atire out on his
truck, held agun to his head, pulled his cap down over hisface, made him lie face down on the ground, and
sad that he ought to kill him. Cox then testified how he was led by armed men with semi-automatic
wegpons to a building where he was detained for an extended period of time during which he did not fed
freeto leave. As dready noted, many of these contentions were disputed by Whitten, but they were before
the jury and the jury judged their veracity, apparently crediting Cox's account. Cox described how the
incident that Sunday afternoon placed him in an immediate Sate of shock. Cox aso testified that the incident
had changed him, he said he felt demeaned as aresult of the incident, had suffered marital problems, and
that these changes in him had played a big part in his divorce from hiswife. His brother, Lester Cox,
testified that since the incident, this emotional distress caused Randy Cox to lose around thirty pounds.

Plaintiff Tod Logan

722. Tod Logan's testimony corroborates that of Cox in regard to the incidents that unfolded on the Sunday
afternoon in question. Logan described hearing the gun shots and seeing severa armed men approaching the
truck, he described his reaction as one of "shock.” He described Whitten as " screaming and curaing,” and
he corroborated Cox's testimony that Whitten had a beer in one hand and a pistol in the other. Logan
tegtified that the other men with Whitten were carrying assault rifles and that Whitten ordered one of the
men to shoot the truck, though he did not recal any of them actually shooting the truck. Logan testified that
Whitten had the hammer back on his pistal, that he called them "sorry sons of bitches' and ordered them on
the ground. Logan testified that Whitten pointed the cocked gun directly at him and that he fdt very
threatened. Logan clamsthat he heard Whitten threaten Cox once he was on the ground handcuffed, saying
"Il kick your fucking facein." He aso dlams that Whitten turned to him and Spinosaand said of Cox, "We



ought to seeif he can swim with them (handcuffs) on.” Logan aso testified that Whitten pulled Cox's cap
down over hisface and described Cox saying to Whitten, "to either shoot him or let'sgo cdl the law.”
Logan testified that dl at the camp except for the three detainees were armed, and that they were detained
over an hour or two and were not free to leave.

123. Logan testified that he felt for sure that Whitten might have shot Randy Cox and that the incident has
guck in hismind. He testified that since the incident he has been afraid to leave hiswife and children done
and that he suffered from nervousness and worry. He claims that as aresult he is unable to concentrate at
work and has become short tempered with hiswife and children. Logan's wife aso testified that Logan had
acted differently snce theincident, that he did not like to leave his family alone and trusted people less than
he did before. She d o tedtified that he was nervous and found it difficult to deep and that hiswork had
suffered. Logan's father testified that Logan's work had been affected, he stayed nervous and upset dl the
time, and was not the same since the incident.

Plaintiff Phillip Spinosa

124. Spinosa generdly confirmed the description of the incident given by Cox and Logan. He aso testified
that Whitten's pistol was cocked with the hammer back and that the barrdl was about 12 inches from his
head. He stated that he could tell the pistol was a .45 because he could see the diameter of the barrdl. He
aso dated that Whitten said, " Get out of the truck or I'll blow your goddamn head off." He testified that
Whitten was angry, caled them "stupid sons of bitches," and threstened to shoot Cox for what he did.
Spinosatedtified, "I thought | wasfixin to die” Spinosa said Whitten kept them down on the ground, cursing
and insulting them, during which he threatened to throw Cox into the bayou with the handcuffs il on him.
Spinosarecalled Cox saying, "Johnny, you can either shoot me or we can get on the phone to the sheriff or
something; whatever we need to do we need to get it done." Regarding the aleged racid dur and reference
to the futility of seeking relief in the local justice court, Spinosainterpreted the statement as meaning, "Tdling
us, asfar astheway | saw it, you know, from knowing the man and the power he had, saying that we could
try to do what we wanted to; asfar asif we didn't come to a decision with him nothing would be done
about it." Spinosatedtified, "l felt devadtated, like, you know, that this man has every right to do what he
justdidtousand | felt like | was just an old dog that somebody kicks around.” Spinosatestified that after
the incident he would be put in fear every time he saw Whitten and that he was troubled enough to move his
family away from Sumner.

125. In light of the evidence presented, we must now consider whether the jury acted unreasonably in
awarding actua money damages to Cox, Logan and Spinosa, and whether those damages were contrary to
law. Where an intentiond tort has been committed "it is the nature of the act itself -- as opposed to the
seriousness of the consequences -- which givesimpetusto legal redress. . . ." Devers, 405 So. 2d at 902.
Damages are recoverable for mental anguish and suffering caused by a willful, wanton, mdicious, or
intentiona wrong, even though no bodily injury is sustained or other pecuniary damage aleged or proved.
Lyons, 246 Miss. at 149, 150 So. 2d a 158. Whitten's actions on the day of the incident were an
intentiona wrong. The nature of his actions certainly merit legal redress, and the facts justify damages
beyond nomind damages. Even without taking into account the plaintiffs daims regarding the lingering
effects the incident had on their lives, their fear for thelr lives and humiliation suffered on the day of the
incident in question would aone seem enough for a reasonable jury to awvard compensatory damages. The
larger verdict for Cox, $50,000, as opposed to the $30,000 awarded to both Spinosa and Logan,
respectively, can be explained by the fact that he was handcuffed, endured a second battery when his cap



was shoved down over hisface, and because of the threst to throw him into a bayou while handcuffed. If
the jury was convinced by the testimony of Cox, Logan and Spinosa, there was more than enough evidence
to support their emotional distress claims and to award substantial compensatory damages, regardless of
whether expert testimony was offered. Thetrid court did not err in denying Whitten's motion for a directed
verdict and motion for j.n.o.v. on thisissue.

. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
ALLOWING THE ADMISSION OF EVIDENCE OF WHITTEN'SALLEGED
STATEMENT CONTAINING THE WORD "NIGGER," AND DENYING WHITTEN'S
MOTION FOR A NEW TRIAL.

126. "A motion for anew trid falswithin alower standard of review than doesthat of ajudgment
notwithstanding the verdict or adirected verdict. A motion for anew trid smply chalenges the weight of the
evidence. The Supreme Court will reverse the lower court's denia of amotion for anew trid only if, by
doing so, the court abused its discretion.' 'We will not order anew trid unless convinced that the verdict is
S0 contrary to the overwheming weight of the evidence thet, to alow it to stand, would be to sanction an
unconscionableinjugtice™ Sheffield v. State, 749 So. 2d 123, 127 (Miss. 1999) (citations omitted).

127. "The standard of review regarding admission [or excluson] of evidenceis abuse of discretion. Where
error involves the admission or exclusion of evidence, this Court ‘will not reverse unlessthe error adversdly
affects asubgtantiad right of aparty.™ Eloyd v. City of Crystal Springs, 749 So. 2d 110, 113 (Miss.
1999) (citations omitted).

1128. Prior to vair dire, Whitten made a mation in limine requesting that the tria court exclude any comment
and evidence as to the contention that Whitten said a some point during the detention of the plaintiffs, "that
nigger judge in Sumner will not be able to help you." Whitten argued first that the statement was not relevant
and second that its probative vaue would be substantialy outweighed by its prejudicid effect. Whitten so
informed the trid court that he denied ever making such a statement. Whitten stated that he had no
objection to the plaintiffs tegtifying to their recollection of the statement, but without using thet "highly
inflammatory word" before the jury. Whitten claimed that the injection of the word "nigger” into the trid
would corrupt the jury. Thetriad court denied the motion in limine, finding that the dleged statement was
relevant under M.R.E. 401, and that the probative value of the evidence was not substantialy outweighed
by the danger of unfair prgjudice under M.R.E. 403. Specificaly, thetrid judge found as follows:

THE COURT: Wdll, thisis certainly atroubling evidentiary matter but | just have to go with my gut
feeling on it. And consdering the law and the evidence, knowing it's discretionary, subject to abuse of
discretion on gpped when the Supreme Court looks at it, but | redly believe it'sadmissible. | think it's
relevant. | think the probative value is not subgtantially outweighed by the danger of unfair prejudice. |
recognize that certainly there will be blacks on the jury, but al things considered, | think the jury is
entitled to hear the entire events as far as what took place supposedly. | know that statement
evidently is denied by the defendant Whitten but | think the jury is entitled to heer al the evidence as
to what happened out there and make a decision. So considering Rule 401, it isrelevant. Under 403
the probative vaue is not substantialy outweighed by the danger of unfair prejudice.

1129. Thefirgt mention of the word "nigger" was during direct examination of Cox, where the following
discourse took place between Cox and his attorney:



Q. Just tell the jury your conversation between you and John Whitten

A. Okay, John Whitten said - - Okay, he said that | could go ahead and pursue alegal matter for this.
He said you can even put it in front of that nigger judge right there in Sumner - -

Q. Those were hiswords?

A. Tha was hiswords, not mine. But wouldn't nothing happen to him but be damn sure something
would come of it, thet | wouldn't get anything or anything good would come of it.

1130. On cross-examination, Spinosa testified as follows regarding what Whitten said: "[1]f you decide you
want to pursue this, he sad, if you think it will do you any good, he said we can do something about it. We
can go see that black nigger judge in Sumner if you think it will help you any.” Spinosaiinterpreted the
gatement as meaning, "Telling us, asfar asthe way | saw it, you know, from knowing the man and the
power he had, saying that we could try to do what we wanted to; asfar asif we didn't come to adecison
with him nothing would be done about it."

131. While being called as an adverse witness, Whitten testified that he did not say the word "nigger,” and
that it was Cox, not he, who said it. Specificaly, Whitten testified that when he told Cox he was going to
recommend to the Sheriff that Cox bejailed for trepassing, Cox said "That black nigger judge ain't going to
put meinjal." It isof note that Whitten sought to exclude al reference to the word "nigger” from the jury,
yet during his own testimony he brought up the very same word and attributed it to Cox. Thus, Whitten not
only denied using the dur, but placed additional emphasis on it by attempting to turn it againgt Cox. This
appears inconsistent with his daiming unfair prejudice as a result of admitting the dur into evidence8)

1132. Whitten argues that the verdicts reached by the jury on the intentiond tort clams, aswell asthe
damages they awarded, were influenced by the animus created between an dl African-American jury and
Whitten by the injection of theword "nigger” into evidence, which Whitten dlamsis inflammeatory and
irrdevant. Whitten cites Gaston v. State, 239 Miss. 420, 123 So. 2d 546 (1960), where this Court found
reversble error in admitting the word "negro” into evidence when it was whally irrdevant in pertaining to the
guilt or innocence of the defendant. Whitten dso cites GMAC v. Baymon, 732 So. 2d 262 (Miss. 1999),
where an expert tedtified that during his years of sdlling collaterd insurance protection in ancther sate, the
insurance was placed digproportionately upon racid minorities. This Court held this evidence irrdevant to
the suit being brought by the borrower, which was to determine whether the lender committed breach of
contract or fraud, and reversed because the borrowers counsd had played the "race card” for no jutifiable
reason. I d. at 271-2.

133. M.R.E. 401 defines rdevant evidence as follows;

"Relevant Evidence' means evidence having any tendency to make the existence of any fact thet is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.

134._ M.R.E. 403 States:

Although relevant, evidence may be excluded if its probative vaue is subgtantialy outweighed by the
danger of unfair prgudice, confusion of the issues, or mideading the jury, or by consderations of
undue delay, waste of time, or needless presentation of cumulative evidence.



1135. The threshold for admissbility of relevant evidence is not greet. Evidenceisrelevant if it has any
tendency to prove a consequentid fact. In both of the cases cited by Whitten, the issue of race was wholly
irrelevant to the clams asserted or to the damages clamed. The comment in the current caseisrelevant to a
full undergtanding of dl the facts. In this case the purpose of the evidence offered by the plaintiffs was to
show their sense of hel plessness, which is rdlevant to whether they felt free to leave and therefore relevant

to their dlaim for fase imprisonment. The evidence was dso reevant to the plaintiffs contention that Whitten
sought to convince them that they would have no potentid remedies available to them to redress his actions
that afternoon. The admission of the evidence therefore meets the threshold requirement of relevance, unlike
the cases relied on by Whitten.

1136. Was the probative vaue of the relevant evidence substantialy outweighed by the danger of unfair
prgudice? The jury in this case was not unanimous, the verdict was 9-3 in favor of awarding compensatory
damages for the intentiona torts and associated emotiond distress suffered by the plaintiffs. The jury
declined to award punitive damages. The plaintiffs offered two theories of why the evidence was relevant.
Given the disparity of power between Whitten, amunicipa judge with agun, and the plaintiffs, any words
on his part that emphasize this disparity of power, particularly in the context of discussing the plaintiffs
potential remedies, would gppear highly relevant. Thetrid court did not abuse its discretion in dlowing the
testimony into evidence. The verdict is not so contrary to the overwhelming weight of the evidence that, to
alow it to stand, would be to sanction an unconscionable injustice.

. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN
DENYING WHITTEN'SMOTION FOR REMITTITUR.

1137. Our statutory law provides:

The supreme court or any other court of record in a case in which money damages were awvarded
may overrule amotion for new trid or affirm on direct or cross gpped, upon condition of an additur
or remittitur, if the court finds that the damages are excessive or inadequate for the reason that the
jury or trier of the facts was influenced by bias, prgjudice, or passion, or that the damages awarded
were contrary to the overwhelming weight of credible evidence. If such additur or remittitur be not
accepted then the court may direct anew trid on damages only. If the additur or remittitur is accepted
and the other party perfects adirect gpped, then the party accepting the additur or remittitur shall
have the right to cross apped for the purpose of reversing the action of the court in regard to the
additur or remittitur.

Miss. Code Ann. § 11-1-55 (1991).

1138. Whitten repests his argument that the damages awarded by the jury were "astronomical.” Whitten
argues that the jury's decision on the menta anguish and emotiond stress damages were aresult of bias,
prejudice and passion on the part of the jury. Thisissue in regard to the award of damages has dready
been discussed. The damages awarded were not excessive, or contrary to the overwheming weight of
credible evidence, and did not result from bias, passion and prejudice on the part of the jury. Thetria court
did not err in denying Whitten's motion for remittitur.

IV.WHETHER THE TRIAL COURT ERRED IN ALLOWING CERTAIN JURY
INSTRUCTIONS.



1139. Whitten argues that the trid court committed reversible error in granting four jury ingtructions over his
objection and in denying his motion for anew trid after judgment was entered.

This Court's sandard of review in reviewing jury ingructionsis as follows: In determining whether
reversble error liesin the granting or refusa of various ingructions, the ingructions actudly given must
be read as awhole. When so read, if the instructions fairly announce the law of the case and create no
injustice, no reversible error will be found.

Fielder v. Magnolia Beverage Co., 757 So. 2d 925, 929 (Miss. 1999) (citations omitted).

Jury Ingruction 19

1140. Whitten claims this instruction amounted to a peremptory ingtruction because it included areference to
shooting the tire in the vehicle in which the plaintiffs were riding. The indruction states in pertinent part,
"Paintiff, Randy Cox damsthat John Whitten, |11, committed a battery upon him by shooting the tire of the
car inwhich he wasriding, by placing apistol barre a his head, by frisking him, by knocking his cap and
sunglasses down over hisface and by causing him to be handcuffed. [Deleted text] . . . by defendant
Whitten by shoating of the tire in the vehicle in which they were riding." The ingruction then went on to
describe the dements of the intentiond tort of battery and instructed that these e ements had to be met by a
preponderance of the evidence. Though the deletion renders the instruction somewhat unclear, the quoted
text does not amount to a peremptory ingruction. It merdly sets forth the facts upon which Cox asserts his
clam of battery. The court did not indruct the jury tha they must find for Cox on his battery clam if they
aso found the tire on the truck was shot by Whitten, despite Whitten's assertions to the contrary. The
ingtruction leaves the jury to decide whether those facts amount to a battery under the circumstances. The
trid court did not e in granting this ingruction.

Jury Ingruction 22

41, Thisingtruction relaesto the plaintiffs false imprisonment clam. Whitten objected that the ingtruction
did not provide any standard or guidance to the jury by which to determine the existence of "legd
judtification” for the arrest and detention of the plaintiffs by Whitten. The indtruction states in pertinent part
that "Legd judtification for confinement is only met when the totality of circumstances indicate the actions of
the defendant were objectively reasonablein their nature, purpose, extent and duration.” The ingruction
then sets forth the elements of false imprisonment. Whitten cites no authority for his proposition thet this
ingtruction was inadequate. As noted earlier, the test for whether a detention is unlawful is whether, looking
at the totdity of the circumstances, the action of the defendant was " objectively reasonable in their nature,
purpose, extent and duration.” Thornhill v. Wilson, 504 So. 2d at 1208. The jury instruction adequately
conveyed the appropriate legal standard to determine whether the arrest and detention of the plaintiffs was
legdly judtified. Thus, thetrid court did not err in granting this ingtruction.

Jury Ingruction 29

142. Thisingruction indructs the jury to consider compensatory damagesif Whitten is found to be ligble to
any plaintiff, and to award damages to compensate for any losses or injuries which are proven by a
preponderance of the evidence. Whitten argues that the ingtruction is fataly flawed because it (1) falsto
advise the jury that compensatory damages must be viewed with "reasonable certainty” and (2) was not
based on the evidence presented by the plaintiffs who confined their claims for damages to evidence of



mental anguish. Whitten's objections at trid were focused on the sufficiency of the proof, arguing thet the
emotiona distress claims were not corroborated by medica proof, rather than on the language of the jury
ingruction. The jury indruction is sufficient in that it cdls for the plaintiff's to prove their damages by a
preponderance of the evidence. Thetrid court did not err in granting thisingtruction.

Jury Ingruction 30

143. Thisindruction isin regard to the claim that the plaintiffs have undergone menta suffering as aresult of
the acts of the defendant. The ingtruction gives definitions of "menta suffering” and notes that there are no
exact standards for measuring such damages, but that the damages should be "fair and just." Whitten again
argues that the plaintiffs proof failed to prove that they actudly suffered any mentad anguish damages. This
argument again focuses on the sufficiency of the proof put on by the plaintiffs, an argument based on the
aufficiency of the evidence, nat the language of the jury indruction.

144. The ingructions given to the jury, when read as awhole, fairly announce the law of the case and
created no injugtice. Whitten's assignments of error regarding these four jury ingtructions are without merit.

V.SHOULD THE TRIAL COURT HAVE ENTERED AN ADDITUR OR ORDERED A
NEW TRIAL BASED ON THE JURY'SAWARD OF $0.00 FOR WHITTEN'S TRESPASS
CLAIM?

1145. The standard of review for an additur isthe same as that for remittitur. The jury found for Whitten on
each of his counterclaims of trespass against Cox, Logan and Spinosa, and awarded him $0.00 in damages.
Whitten argues that because his land had been burdened with an unlawful trespass, the failure of the jury to
award at least nominal damages was contrary to the law and/or the result of bias, prgjudice or passion. The
plaintiffs argue that there was no error in refusing to award actua damages because Whitten failed to
present any evidence of actua damages. For the same reason, plaintiffs argue that the trid court did not err
in refusing to grant an additur. The jury was instructed on both nomina damages, as well as compensatory
damages.

146. Whitten's claim that there should have been an additur regarding compensatory damagesis without
merit, because he did not claim or prove any actuad damages resulting from the trespass which the jury
could have compensated. "It isaprinciple of universa application that every trespass gives the landowner a
right to at least nominal damages. However, in order to recover more than nomina damages, actua
damages must be shown." Chevron Qil Co. v. Snellgrove, 253 Miss. 356, 363, 175 So. 2d 471, 474
(1965).

147. However, Whitten is correct to point out that where there is atrespass to land, the landowner has a
right to at least nomina damages. The jury'srefusd to award nomina damages for the trepass wasin error,
but since there were no actud damages resulting from the trespass, this error is of little consequence. If this
Court reversed and remanded on this issue, Whitten could only receive nomina damages. Instead, this error
will be cured by this Court reversing and rendering an award of nomina damages without the necessity of
remand or retriad. See Daniel v. McNeel, 221 Miss. 666, 668, 74 So. 2d 753, 754 (1954) (where the
Court reversed and rendered and awarded anomina sum of $10.00 when the only issue to be resolved
was the payment of nomina damages.) Accordingly, we reverse and render as to the trespass claim only
and award Whitten nomina damagesin the total amount of $10.00 againgt Cox, Logan, and Spinoza,
jointly and severdly.



CONCLUSION

148. Thereis sufficient evidence in the record from which a reasonable jury could find for Cox, Logan, and
Spinosa on thar intentiond tort claims of assault, battery, and fase imprisonment, their emotiond distress
clams and to award compensatory damages for these claims. Thetrid court did not err in denying
Whitten's motion for a directed verdict and maotion for j.n.o.v. on these issues. Though mindful of its
potentialy inflammatory and prejudicia effects under many circumstances, the triad court did not abuseits
discretion in dlowing the word "nigger” into evidence in this particular case. In the context of the evidence
presented, it was relevant, and its probative vaue was not substantially outweighed by its prgjudicid effect.
The verdict of the jury is not so contrary to the overwhelming weight of the evidence thet to dlow it to stand
would sanction an unconscionable injustice. The compensatory damages awarded by the jury were not
excessive or contrary to the overwheming weight of credible evidence, and did not result from bias,
passion or prejudice on the part of the jury. The ingtructions that were given to the jury, when read asa
whole, fairly announced the law of the case and created no injustice. The jury's refusdl to award nomind
damages for the trespass to Whitten's land was in error, but since there were no actua damages resulting
from the trespass, such an error will be cured by this Court rendering an award of nomind damagesin the
amount of $10.00 in favor of Whitten.

149. Therefore, this Court reverses the judgment below in part to the extent that it awarded John W.
Whitten, 111, no nominal damages for the trepass on hisland by Randy Cox, Tod Logan, and Philip
Spinosa, and this Court renders judgment here that John W. Whitten, 111, shal recover the total sum of
$10.00 in nomina damages from Randy Cox, Tod Logan, and Philip Spinoza, jointly and severdly, plus
post-judgment interest a the annud rate of 8% from the date of thisjudgment until paid. In al other
respects, the judgment of the Talahatchie County Circuit Court is affirmed.

150. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

PRATHER, C.J., PITTMAN AND BANKS, P.JJ., SMITH, MILLSAND DIAZ, 3J.,
CONCUR. COBB, J., CONCURSIN PART AND DISSENTSIN PART WITHOUT
SEPARATE WRITTEN OPINION. McRAE, J., CONCURSIN PART AND DISSENTS
IN PART WITH SEPARATE WRITTEN OPINION.

McRAE, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

161. | concur with the mgjority opinion and the judgment except for their digposition of the nomina
damagesissue. This Court should not determine the amount of such damages. It is only within the province
of the trier of fact, and not of this Court, to determine the amount of nomina damages which are
appropriate. Accordingly, | dissent, in part.

1652. Since Whitten is asking for an additur for damages, nomina or otherwise, this Court's discretion is
limited. We hdd in Rodgers v. Pascagoula Pub. Sch. Dist,611 So. 2d 942, 945 (Miss. 1992), that "[t]he
scope of gppelate review in an additur apped islimited to determining whether the trid court abused its
discretion.” See also State Highway Comm'n v. Warren, 530 So. 2d 704, 707 (Miss. 1988). "Awards
St by jury determination are not merely advisory and generaly will not be set aside unless so unreasonable
asto strike mankind at first blush as being beyond dl measure, unreasonable in amount and outrageous.
Rodgers, 611 So. 2d at 945 (citations omitted). The amount of damages awarded is primarily a question
for the jury. South Cent. Bell Tel. Co. v. Parker, 491 So. 2d 212, 217 (Miss. 1986); Edwards v.



Ellis, 478 So. 2d 282, 289 (Miss. 1985)." Maddox v. Muirhead, 738 So. 2d 742, 743-44 (Miss,
1999). We may not set the amount of damages. That power lies within the province of the jury and the
discretion of the trid judge to award an additur. Miss. Code Ann. § 11-1-55 (1991) is contralling on this
issue and specificaly states the proper procedure for handling such matters:

The supreme court or any other court of record in a case in which the money damages were awarded
may overrule amotion for new trid or affirm on direct or cross agpped, upon condition of an additur
or remittitur, if the court finds that the damages are excessive or inadequate for the reason that the
jury or trier of the facts was influenced by bias, prgjudice, or passion, or that the damages awarded
were contrary to the overwhelming weight of credible evidence. If such additur or remittitur be not
accepted then the court may direct a new trial on damages only. If the additur or remittitur is
accepted and the other party perfects adirect appeal, then the party accepting the additur or remittitur
shall have theright to cross gpped for the purpose of reversing the action of the court in regard to the
additur or remittitur.

(emphasis added).

163. The mgority'sreliance on Daniel v. McNeel, 221 Miss. 666, 668, 74 So. 2d 753, 754 (1954) is
misplaced. With the amendment of Miss. Code. Ann. § 11-1-55, the powers of this Court to determine the
amounts of such awards were extinguished. We must use great discretion in disturbing jury awards. The
majority not only disturbs the jury's award, but relies on precedent that has been statutorily overruled.

154. The jury'sintent was very clear in their decision to find that a trespass occurred but only awarded
$0.00 in damages. It isdso clear that the trid judge did not award an additur. While we may hold that he
abused his discretion, we are not in a position to set the amount of nomina damages. By stepping in and
cregting its own figure, the mgority essentialy issued an additur and supplanted its decison for that of the
jury and the trid judge. We should remand the case on thisissue so that ajury may determine what nomind
damages are gppropriate. Accordingly, | dissent in part.

1. These events led to Whitten, amunicipa judge, being fined and issued a public reprimand by this Court.

See Mississippi Comm'n on Judicial Performance v. Whitten, 687 So. 2d 744 (Miss. 1997). The
investigation and discipline were excluded from consideration by the jury in the present case.

2. Adams was pending when the plaintiffs responded to Whitten's gppedl, but the case has since been
decided, and the motion for rehearing denied.

3. All three plaintiffsin this action are Caucasan, asis Whitten.



