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1. Anthony Witherspoon was convicted of mandaughter. After Witherspoon's conviction was affirmed on
direct apped, he filed amotion under the Missssippi Uniform Post-Conviction Rdlief Act seeking anew
trid on the ground of newly discovered evidence. The Pike County Circuit Court denied the motion. We
reversed and remanded on the grounds that the lower court gpplied the wrong legdl standard in denying
Witherspoon's motion. See Witherspoon v. Sate, 96-KA-01370 (Miss. Ct. App. Oct. 13, 1998). On
remand, the lower court applied the proper legd standard and, without holding an additiona hearing, denied
Witherspoon's motion.

2. Aggrieved, Witherspoon now gppedls from this second denia of his post-conviction motion. He cites
thisissue for gppellate review:

Whether it was reversible error and abuse of discretion for the lower court to deny the motion for
new tria based on newly discovered evidence.

Finding no reversble error, we affirm.



ANALYSISOF THE ISSUE PRESENTED

113. In his motion, Witherspoon dleged that Zenobia Isaac’s testimony was newly discovered evidence.
Isaec testified at the hearing held on the motion before the first appeal that Witherspoon did not shoot
Trentiss Danids. Isaac stated that Carlos Morgan picked up Witherspoon's gun and shot Danielsin the
back as Danidls was chasing and shooting at Witherspoon.

4. 1saac's testimony directly refutes that of Carlos Morgan who testified that he saw Witherspoon shoot
the victim at point-blank range. Isaac also tedtified that a witness retrieved the gun used by the victim,
Danids, and the gun dropped by Witherspoon which was dlegedly used by Morgan, and took them to a
nearby house. When the witness returned, according to Isaac, he only had one gun, the one used by
Witherspoon. In addition to Morgan, two other witnesses testified during Witherspoon'strid that
Witherspoon shot Danidls.

5. On remand, the lower court found that Witherspoon did not meet his burden of showing areasonable
probability that the newly discovered evidence, Zenobia Isaac's testimony, would have produced a different
result had anew tria been granted. Thetria court also found that Witherspoon did not meet his burden of
establishing due diligence with respect to the new evidence, and lastly, that Witherspoon did not show that
the State withheld or possessed any exculpatory evidence. We find that the trid court properly denied
Witherspoon's post-conviction motion for new trid.

|. Standard for granting new trial based on newly discovered evidence

{16. In order to warrant the granting of anew tria on the ground of newly discovered evidence, it must
gppear that the evidence 1) will probably change the result if anew trid is granted, 2) has been discovered
sncethetrid, 3) could not have been discovered before the trid by the exercise of due diligence, 4) is
materid to the issue, and 5) isnot merdy cumulative, or impeaching. Moore v. State, 508 So. 2d 666, 668
(Miss. 1987). Mississppi case law requires that the proponent of the newly discovered evidence satisfy dl
of the prerequisites of the above stated rule before areversal can be granted. See Black v. Stone County
Lumber Co., 216 Miss. 844, 850, 63 So. 2d 405, 507 (1953), in which the Mississippi Supreme Court
reversed the lower court's decision because it found that the proffered evidence had come to the knowledge
of appelant and his atorney since thetrid, that it was not owing to awant of diligence on their part, that it
was neither cumulative nor corroborative, that it was materid to the case and that it was wholly different
from what had been shown at the tridl.

117. Furthermore, the granting or denying of anew tria based on newly discovered evidence iswithin the
discretion of thetrid court, and we will not reverse atria court's finding unlessthe trid court abused that
discretion. Williams v. Sate, 669 So. 2d 44, 55 (Miss. 1996). Thetria court must be satisfied that 1) the
evidence came to defendant's knowledge since trid, 2) could not have been discovered sooner by due
diligence, and 3) would probably produce a different result, if anew trid were granted. 1d.

[1. Effect of the evidence

118. A dipute as to whether new evidence has a probative effect is to be determined primarily by the trial
court in its discretion. See Moore v. State, 508 So. 2d 666, 668 (1987). The lower court found that the
newly discovered evidence would not likely produce a different result. We agree.



9. Thetrid court based it's decison on Isaac's lack of credibility. Thetrid court found that Isaac's verson
of the facts was "directly contradicted by dl other eye witnesses, including the defendant's father, who
dated in histestimony that as Withergpoon was running away he [Witherspoon] bumped into him [the
father] and dropped the gun at hisfeet." Thetrid judge went on to say that "[i]t is hard to imagine how the
father of the [defendant] could have missed something as obvious as athird party picking up the gun from
hisfeet and shooting a his son with it. Thistestimony submitted by the defendant himself from hisown
father substantialy discredits the purported testimony of Ms. Isaac.” We agree with the trid judge. The
most that can be said of Isaac's proposed testimony is that it would have created a conflict in the evidence.

120. At the hearing, |saac testified that Trentiss fired his weapon first. That fact was not mentioned in
Isaac's effidavit. Also, her in-court testimony, measured againg her affidavit, reveds severd other
discrepancies. These discrepancies would have provided substantid cross-examination fodder on the
question of Isaac's credibility. Thisis especidly true snce Isaac's version differed substantialy in materid
particulars from al other persons who were, or claimed to be, eyewitnesses.

T11. Furthermore, Isaac's Satements were acquired after the tria, and it is certainly not unreasonable for
thetrid judge to have taken a skeptica view of Isaac'stestimony in light of his knowledge that |1saac had
been awitnessin severd tridsin the county. In fact, she was viewed somewhat as a professona witness,
somehow aways seeming to be a the right place at the right time. Based on the record before us, we
cannot say that the trid court abused its discretion in concluding that this newly discovered evidence would
not likely have changed the result in this case.

1112. Witherspoon argues that Isaac's testimony is substantive evidence that affirmatively supports his
defense. He aso argues that 1saac's testimony explains many unanswered questions. For example, he dso
argues that the autopsy report supports Isaac's testimony that there was no gun powder found on Trentisss
shirt which would have been present had he been shot at close range. Witherspoon aso contends that
Isaac's testimony answers questions regarding amissing gun. He points out that the police report indicated
that 9 mm. shells were found on the site; however, they never found a9 mm. gun.

1113. Witherspoon directs our attention to Humphrey v. Sate, 428 S.E.2d 362 (Ga. App. 1993). He
contends this Georgia case supports his proposition. In Humphrey, the victim of arapetold afriend a
verson of the rape that differed in materia respects from the testimony given at trid. The friend was not
known to the defense prior to trid and came forth after Humphrey's conviction. 1d. at 363. The appellate
court granted anew tria because the testimony tended to support Humphrey's theory of the case. 1d. at
365.

1114. The case sub judice is eadlly diginguishable from Humphrey. It does not take much imagination to see
how a different verson asto how an aleged rape occurred, told by the victim hersdlf to afriend who did

not have credibility problems, would likely impact the jury's verdict if that version differed subgtantialy from
the onetold at trid. In our case, 1saac’s verson of the facts, while potentialy explaining some of the
unanswered questions, does not rise to the stature of arape victim giving contradictory versions of what
occurred during an aleged rape.

1115. Since we have concluded that the tria judge did not abuse his discretion in finding that the newly
discovered evidence would not likely have produced a different result had it been presented to the jury
during the trid, it is not necessary for us to discuss the remaining prongs of the test for granting anew trid
on the bass of newly discovered evidence. We move to Witherspoon's last argument.



[11. Exculpatory information

1116. Witherspoon argues that the State knew |saac had stated she did not see Anthony shoot Trentiss
Danidsin the back, and failed to notify Witherspoon of such information. Witherspoon aso argues that the
State knew of 1saac's wheresbouts on the day of trial. Witherspoon, relying on Barnes v. State, 460 So.
2d 126, 133 (Miss. 1984), argues that exculpatory information must be produced. In its order following
remand, the tria court Stated:

This Court has reviewed the pleadings, the transcript of the hearing and the gpplicable portions of the
trid transcript and the factua findings of the Court is that there is no showing that Zenobia lsaec
Magee ever told any police officer or any representative of the State, either at the time of the shooting
or a any other time, that the victim was shot in the back by Carlos Morgan rather than Witherspoon.
This version of the facts does not even corroborate the testimony of Witherspoon's father, who claims
to be an eye witness. On the basis of the evidence, this Court specificdly finds that the State had no
"exculpatory evidence' in its possession that it withheld from the defense.

Wefind no abuse of discretion on the part of thetrid judge in thisfinding. It is true that 1saac had told the
authorities that she did not see Witherspoon shoot Danidls. However, thereis awide gulf between saying
she did not see Witherspoon shoot Daniels and saying Witherspoon did not shoot Daniels or that Carlos
Morgan shot Danids. Thisissue lacks merit.

117. THE JUDGMENT OF THE PIKE COUNTY CIRCUIT COURT, DENYING POST-
CONVICTION RELIEF, ISAFFIRMED. COSTSARE ASSESSED TO APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, MYERS, PAYNE, AND
THOMAS, JJ., CONCUR. McMILLIN, CJ., NOT PARTICIPATING.



