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911. Sherronda Gilbert appeds from an order, entered by the Circuit Court of Coahoma County, granting
summary judgment in favor of Infinity Insurance on her claim for punitive damages arising out of the failure
of Infinity to timey pay avehicle damage clam. She presents the following assgnment of error which is
taken verbatim from her brief:

Did thetrial court err in granting Defendant's Motion for Summary Judgment in light of its
finding of disputed facts asto Defendant’s lack of an arguable reason, Defendant's reliance
upon "receipt” rather than " sent,” and Defendant'sfailureto request Plaintiff's checkbook
during itsinitial investigation?

Finding no reversble error, we affirm.
FACTS

2. On March 14, 1997, Gilbert obtained an automobile insurance policy from Infinity Insurance Company
which ran from March 14, 1997 to March 14, 1998. On February 11, 1998, Infinity sent arenewal offer to
Gilbert gating that the policy would expire on March 14, 1998, unless the renewa premium was paid.



Gilbert admits receiving this notice. On March 2, 1998, Infinity sent arenewa reminder notice to Gilbert
reminding her that the renewal notice had been sent and that her policy would expire on March 14, 1998,
unless she paid the renewa premium. Gilbert admitted that she received the reminder notice. Infinity never
received the renewa premium.

3. On March 21, 1998, Gilbert wasinvolved in aone car accident that totaled her car. Gilbert filed aclaim
for benefits with Infinity. Infinity'sinitia response was that the policy had lgpsed due to nonpayment of the
renewd premium. On April 2, Infinity spoke by telephone with the agent who wrote the policy and verified
that Gilbert had not renewed the policy through the loca agency. The agent knew Gilbert, and, after
receiving the inquiry from Infinity, called Gilbert about the nonpayment of the premium. Gilbert informed the
agent that she had mailed the payment on March 7. The agent immediately conveyed this informeation by
telephone to Infinity.

4. Upon receipt of the information from the agent, a representative of Infinity caled Gilbert, and Gilbert
related the same information to the representative. On the same day, April 2, Infinity wrote Gilbert
explaining that a coverage question existed. The coverage question concerned the expiration of Gilbert's
policy on March 14, 1998. In responseto Infinity's April 2 letter, Gilbert wrote Infinity on April 14, 1998,
advising that she had sent her premium and expected benefits.

5. On May 15, Infinity wrote Gilbert again explaining the existence of a coverage question. On June 3,
Infinity wrote Gilbert, explaining that it had conferred with her bank, and, according to the bank, the check
Gilbert claimed to have sent had never cleared the bank. Further, Infinity had never received that payment.
In this letter, Infinity requested that Gilbert contact it if her records reflected that payment had been made.
In response, Gilbert sent aletter on June 8, 1998, forwarding a damage estimate and requesting coverage.

16. On June 17, 1998, Gilbert filed suit againgt Infinity for compensatory and punitive damages. Infinity
answered the complaint and propounded interrogatories and requests for production of documents.
Included in those requests for production of documents was arequest for "dl documents, including, but not
limited to, statements, deposit dips, withdrawa dips, check stubs, check registers or overdraft notice which
pertained to any of the accounts. . ." in which the plaintiff clamsto have tendered payment. Gilbert's
response included a near-illegible copy of her check regiger. Infinity then asked to view the origind of the
check register and any other documentation tending to support Gilbert's clam. The originas were supplied

by Gilbert and inspected by Infinity.

7. After ingpecting the originds, Infinity concluded that the documentation supported Gilbert's contention
that, on March 7, she had used and mailed check number 101 in payment of the renewd premium. This
conclusion was reached because her bank statement showed that checks numbered 102 and higher cleared
the bank beginning on March 12 and that, at al relevant times, sufficient money was in the account to cover
the amount of the renewa premium. Two days after ingpecting the originds, Infinity informed Gilbert's
counsd that Infinity would extend coverage for the actua cash value of Gilbert's automobile, minus her
deductible. That amount was subsequently paid, thereby settling al of Gilbert's claims except the claim for
punitive damages which is the subject of this apped.

ANALY SIS OF ISSUE PRESENTED

Did thetrial court err in granting summary judgment rather than submitting the issue of
punitive damagesto a jury?



8. Thetrid court isresponsible for reviewing dl evidence before it in order to ascertain whether the jury
should be permitted to decide the issue of punitive damages. On gpped, this Court will review the briefs
and all the recorded evidence in order to determine the propriety of the trial judge's decison regarding
submission of the issue to the jury. Caldwell v. Alfa Insurance Co., 686 So. 2d 1092, 1096 (Miss. 1996)

119. Gilbert contends that it was improper for the tria court to grant summary judgment based on afinding
by the trid court that Infinity conducted an adequate investigation. It is Gilbert's contention that the question
of adequacy of the investigation was a question for the jury. If the question of the adequacy of the
investigation involved a consderation of smple negligence, Gilbert would have apoint. But here, sheis
seeking to recover punitive damages on atheory of bad faith arisng out of Infinity's failure to timely pay the
damage clam for the loss of her vehicle.

1110. Punitive damages may be awarded against an insurance company in a breach-of-contract-bad-faith
clam if the insurance company denies the claim without conducting a proper investigation, for "an insurance
company has a duty to the insured to make a reasonably prompt investigation of al relevant facts.” Bankers
Life & Cas. Co. v. Crenshaw, 483 So. 2d 254, 276 (Miss. 1985); see also, Lewisv. Equity Nat'l Life
Ins. Co., 637 So. 2d 183, 187 (Miss. 1994). However, it isthe prerogative of thetria judge to determine
if the issue of punitive damages should be consdered by the jury. See Universal Life Ins. Co. v. Veadley,
610 So. 2d 290, 293 (Miss. 1992). In the case sub judice, thetrid judge concluded that Infinity conducted
an adequate invedtigation into Gilbert's claim and, distinguishing Lewis, held that summary judgment in favor
of Infinity was proper.

T11. In Lewis, the Mississippi Supreme Court ingtructed that:

In those cases where there is a question that the mishandling of aclam or the breach of an implied
covenant of good faith and fair dealing may have reached the level of an independent tort -- despite
the possibility of an arguable basis for denying the claim, the Williams court outlined the following
procedure;

(1) the issue should be submitted to the jury for resolution; and (2) if the jury resolves the issue against
the insurer; (3) thetrid judge may upon pogt-verdict motion and upon reflection find: (a) that the
evidence is not supportive of the verdict; (b) that issue should not have been submitted to the jury; and
(¢) that j.n.o.v. [Sic] or anew trid should be granted.

Lewis, 637 So. 2d at 185 (quoting Andrew Jackson Ins. Co. v. Williams, 566 So. 2d 1172, 1197 (Miss.
1990)).

112. While Lewis does hold that the question of the adequacy of an insurance company's investigation
should be submitted to ajury, it limits those circumstances to cases where there is a question that the
mishandling of aclaim or the breach of an implied covenant of good faith and fair dedling may have reached
the level of an independent tort. In our case, the trid judge made the following ruling:

This Court finds the present case is distinguishable from Lewis. Plaintiff's argument focuses on "sent”
versus "recaived,” and inadequate investigation. Plaintiff's remaining arguments pertain to a continued
refusal by Defendant to acknowledge that payment was properly due the Plaintiff and Defendant's
refusal to acknowledge its failure to conduct a good faith investigation. Having found that the



Defendant's investigation consisted of inquiries of its agents, Plaintiff and Plaintiff's bank, the Court
finds that Defendant's investigation was proper and adequate. Additiondly, the Court responds to
Maintiff's claim that Defendant's refusd to admit denid wasimproper congtitutes gross negligence or
reckless disregard of the Plaintiff's rights as an insured. The Court finds no evidence is produced by
the Plaintiff to support a question of materiad fact with regard to the question of punitive damages.
Consequently, no question of misconduct justifying punitive damages remainsfor ajury . . . . the
Court finds that the Defendant's conduct does not amount to an independent tort. The Court aso
finds that the Defendant conducted a proper and adequate investigation.

We do not find fault with the trid judge's ruling. The facts of our case are quite different from thosein
Lewis.

113. The Lewis facts are these. On April 18, 1989, Ron Farmer, an agent for Equity Nationa Life
Insurance Co., sold Mrs. Horence Lewis an individua hospita intensive care policy which provided
benefits of $200 per day. She was charged a $3 monthly premium, which she paid by bank draft. Lewis,
637 So. 2d at 184.

114. On March 3, 1990, Mrs. Lewis was injured in an automobile accident and spent one night in the
intensve care unit of Baptist Memoria Hospitad North in Oxford, Mississppi. The hospital completed and
sent aUB-82 form (‘aunified billing form used by larger hospitas to report claims) to Equity Nationd,
which the insurer received on May 21, 1990. Id.

115. On July 23, 1990, Mrs. Lewiswrote to Equity Nationd to determine the status of her clam. The
insurer responded by sending her a clamant's form and attending physician's slatement on August 24, 1990.
Mrs. Lewis completed the claimant's statement on September 12, 1990, indicating that she had not been
"treated for, or diagnosed as having had a heart attack, heart trouble, or any other abnorma condition of the
heart prior to the effective date of this policy.” She testified that she answered the question negetively
because two specidists had confirmed that there was no damage to her heart and, moreover, the injuries
suffered in the accident were totally unrelated to the condition of her heart. Dr. Michad L. King, who
treated Mrs. Lewissinjuries, completed the attending physician's statement on September 24, 1990. He
indicated that Mrs. Lewis had been treated for an "occulusion [sic] of the left coronary artery™ in 1983. 1d.

1116. On November 28, 1990, eight and one-haf months after the claim was filed, Equity Nationa wrote to
Mrs. Lewis, informing her that its investigation was complete. The letter stated that because the insurer had
learned that Mrs. Lewis was diagnosed with a heart condition prior to the issuance of the palicy, the policy
would be rescinded. A check for $57, which Mrs. Lewis had paid in premiums, was enclosed. 1d.

127. Mrs. Lewisfiled suit againgt Equity National and Ron Farmer on January 17, 1991. She sought both
compensatory and punitive damages. Equity Nationa denied the alegations and raised the affirmative
defense that Mrs. Lewis had made amaterid misrepresentation on her application, thus entitling it to rescind
the policy pursuant to Miss. Code Ann. § 83-9-11(3). Lewis, 637 So. 2d at 185.

118. Mrs. Lewis testified that, when Farmer solicited the policy, she had told him that she was a digbetic
and had had heart problemsin 1983. She stated that she had given him the names of the physicians who
had trested her, including Dr. J.S. Purdon who, in 1988, told her that her heart was "fine" Sheindicated
that Farmer did not ask her any questions about her medica history while he filled out the policy gpplication.
Although she signed the application, she gpparently did not read it. Id. at 184.



129. When Equity Nationd initidly questioned Farmer about Mrs. Lewiss application, after the suit was
filed in January 1991, he indicated that he had asked her the medica questions on the gpplication and that
she did not advise him of any prior heart problems. He acknowledged that he had no real memory of
writing the policy but assumed he had asked her the usua questions. He did recal that when asked, she
denied having any heart problems. Id.

1120. Equity National's decision to rescind the policy was based solely on the information provided in Dr.
King's gatement. No further investigation was undertaken beyond obtaining the clam form and submitting it
to the underwriting department. No inquiries were made either to Farmer or Mrs. Lewiss physicians.
Moreover, the insurer neither requested nor received any records pertaining to Mrs. Lewissinjuries or her
adleged heart condition. Id. at 185.

121. Equity Nationd and Farmer filed a motion for summary judgment, or in the dternative, amotion for
partid summary judgment on the issue of punitive damages, based on the insurer's contention that it had an
arguable reason to rescind the policy. The circuit court, finding that Equity Nationd had an arguable basis
for denying Mrs. Lewiss claim and that there was nothing to indicate that the insurer acted out of malice,
gross negligence, or with wanton or reckless disregard for the clamant's rights, granted Equity Nationa's
motion for partid summary judgment on theissue of punitive damages. Lewis, 637 So. 2d at 185.

1122. On apped, the Mississippi Supreme Court was asked to determine whether the issue of punitive
damages should have been presented to the jury. In reverang the lower court's grant of summary judgment,
the Mississppi Supreme Court held as follows:

InBankers Life & Casualty Company v. Crenshaw, 483 So. 2d 254 (Miss. 1985), we established
thet the denid of aclaim without proper investigation may give rise to punitive damages. 1d. at 276.
We recognized that "an insurance company has a duty to the insured to make a reasonably prompt
investigation of al rdlevant facts” 1d. See also, Life and Casualty Insurance Co. of Tennessee v.
Bristow, 529 So. 2d 620, 623-624 (Miss. 1988). Proper investigation, the Crenshaw Court held,
means obtaining "dl available medicad information rlevant to [the policyholder's| clam.” Id. at 272. In
Eichenseer v. Reserve Life Insurance Co., 682 F. Supp. 1355, 1366 (N. D. Miss. 1988), the court
found that under Missssppi law, before denying aclam, the insurer, at aminimum, must determine
whether the policy provision at issue has been voided by a state or federd court, interview its agents
and employees to determine if they have knowledge relevant to the claim, and make a reasonable
effort to secure al medicd records relevant to the claim. 1d. at 1366. In the case sub judice, Equity
Nationa did not even undertake minima inquiry into Mrs. Lewis clam. Ron Farmer, the agent, was
not questioned about the claim until after the lawsuit was filed in January 1991. Equity Nationd admits
that it naither made an investigation nor requested any medica information regarding Mrs. Lewis
clam or policy application. This evidence suggests that there exist questions of fact regarding the
adequacy of Equity Nationd's investigation of Mrs. Lewiss claim which should have been considered

by ajury.
|d. at 187.

123. Lewis is distinguishable from the case a bar. In our case, Infinity'sinvestigation included (1) spesking



with the agency that wrote the policy to see if payment had been made at the local leve, (2) speaking with
Gilbert to ascertain information regarding when the payment was sent, and (3) inquiring a Gilbert's bank to
determineif the check had cleared the bank. In this case where the payment of Gilbert's claim was not
immediatdy paid due to the gpparent lapse of her policy for non- payment of the premium, it is difficult to
perceive any additiond investigation thet Infinity might have conducted.

124. Gilbert points out that Infinity was never willing to concede that payment had been sent. On these
facts, we cannat fault Infinity or assign any improper motive to it for refusing to accede to Gilbert's demand
for payment of the clam. It istrue that Infinity paid the claim after ingpecting Gilbert's check register and
ascertaining that Gilbert had enough money in her bank account at the relevant time to cover the check
which she contended had been mailed to Infinity on March 7, but the information provided did not prove
that the payment had in fact been mailed. Even &fter recaiving thisinformation, Infinity could have withheld
payment without being guilty of bad faith.

1125. It is our understanding from the record that the check dlegedly sent by Gilbert ill has not been
received by Infinity. We agree that non-receipt by Infinity does not mean that Gilbert did not mail the
payment, but by the same token, Infinity's refusal to pay the claim because of non-receipt of the premium
was entirely reasonable. We cannot say that there was a question regarding the mishandling of Gilbert's
clam or that Infinity breached the implied covenant of good faith and fair dealing. Consequently, we
conclude that Infinity's actions in this matter fell far short of gpproaching the level of an independent tort
whichisrequired by Lewis before the question of the adequacy of an investigation may be presented to the
jury in the punitive damage context. Therefore, we affirm the tria judge's decision to not adlow the jury to
consder theissue of punitive damages.

126. THE JUDGMENT OF THE CIRCUIT COURT OF COAHOMA COUNTY GRANTING
SUMMARY JUDGMENT TO THE APPELLEE ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, MYERS,
PAYNE, AND THOMAS, JJ., CONCUR.



