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IRVING, J., FOR THE COURT:

1. The motion for rehearing is denied. However, the origind opinion issued in this case is withdrawn, and
this opinion subgtituted.

2. Angd Dauvis, individualy and as the representative of the heirs at law of her deceased baby, Roy Davis,
filed amedica negligence action againg Dr. William E. Powell, the Waley Clinic and Dr. W. W. Wadlley.
Prior to trid, Dr. W.W. Walley was dismissed from the lawsuit. A jury returned averdict in favor of Dr.
Powell and the Walley Clinic. After Angd's post-trid motions were denied by the tria court, she perfected
this gpped, assgning for gppellate review one issue which we quote verbatim:

THE APPELLANT, ANGEL DAVIS, FAILED TO RECEIVE A FAIR AND IMPARTIAL
TRIAL BECAUSE THE CIRCUIT JUDGE BELOW ERRED IN REFUSING TO



REMOVE POTENTIAL JURORS CHALLENGED FOR CAUSE BASED ON THEIR
RELATIONSHIP ASCURRENT OR FORMER PATIENTS OF DR. POWELL AND THE
WALLEY CLINIC.

We find merit in the assigned issue and reverse and remand for anew trid.

113. It isnot necessary to relate the facts giving rise to the medica negligence action filed by Angel againgt
Drs. Powd| and Walley and the Walley Clinic because the issue raised on this gpped involves only theissue
of jury sdection. Thus, we go directly to the facts undergirding thisissue.

FACTS

4. Before the tria judge began striking jurors for cause, the venire was composed of fifty-three jurors. Of
this number, thirty jurorsindicated, by raisng their hands, that they were patients of the Wdley Clinic
athough they were not necessarily dl patients of Dr. Powell. Twenty-one jurorsindicated by the same
means that they had not been to the Waley Clinic. However, three jurors raised their hands with both
groups, i.e., with those who said they were patients of the Walley Clinic aswell as with those who said they
had not been to the Wadley Clinic, and five jurors did not raise their hands with either group.

5. Of the thirty jurors who indicated that they were patients of the Walley Clinic, five of them: Frankie J.
Everett, Alison Sater, Ronald Moody, John Lewis Everett, and Prince Staten served on the jury. Dr.
Powell was the family physician for two of them: Frankie J. Everett and Prince Staten. Of the five jurors
who did not raise their hands with either group, two of them, Sue W. Beard and Joseph M. Davis, served
on thejury.

116. Twenty jurors had received the Wayne County Hospital newdetter within the last sx months. One of
the issues carried a postive feature story on Dr. Powell. Of these twenty that recelved the newdetter, Six
actualy served on the jury. Those six were: Sue W. Beard, Joseph M. Davis, Ellen Ann Walters, Alice
Powe and Kdli Bowles,

117. Nineteen jurors said that if they had aneed for medica services they would go to Dr. Powell, Dr.
Wiadley or the Walley Clinic. Of the nineteen, three jurors, Sue W. Beard, Alice M. Powe, and Prince
Staten, served on thejury.

118. After voir dire, Judge Bailey and counsd retired to chambers where the following occurred:

BY JUDGE BAILEY: Wére going to take up srikes for cause first. Each sde will have four
peremptory challenges.

BY MR. BYRD: Judge, before we begin, the Plaintiffs would like to make a generd or atunes[sic]
motion to gtrike the entire panel and move for a change of venue on the basis of these relationships
between dmost 60 to 75 percent of the panel and the physician, whether it's a friendship, other
relationships, relaives, patients, present, past and even future employees of the hospital or employees
of thedinic.

119. The court took the motion under advisement until after consideration of strikes for cause. Then the tria
judge, sua sponte, struck twelve jurors for cause, and counsdl for Davis asked the court to strike an
additiond eighteen jurorsfor cause. These jurors were: Lorena Bunch, Donna J. Jones, Norma J. Gardner,



W. G. Sanders, Sue W. Beard, Ruby B. Coleman, Kelli A. Bowles, Prince Saten, Alice M. Powe,
Jmmy T. Waker, Mack Danidls, Randy Wayne Hodge, Mrs. Charles Rigney, Lyle Jones, Chrissy
McCollough, Immy E. Gandy, Ro Repsher and Ellen Ann Walters. Thetrid judge denied the request
except asto Mack Daniels. The judge dso granted a defense request to strike one juror for cause. Prior to
the Plaintiffs exercising their peremptory challenges, the following exchange took place:

BY JUDGE BAILEY: All right. If my math is correct, the Court is now granting 14 chalenges for
cause. We started with 53. That leaves 39. | can grant an additional 2 strikes, 2 additional
peremptory challenges, giving each sde 6. Well have 2 dternates and each side will have 1 dtrike for
the 2 dternates. And we could till pick ajury.

BY MR. WILLIAMSON: Y our Honor, may | address that?
BY JUDGE BAILEY: Yes.

BY MR. WILLIAMSON: Wethink just giving additiond srikes to both sdeswould further place the
Maintiffsin an even more disadvantageous position because the overwhe ming number of persons who
are friends and say they could still be fair or either who, for example, are the Doctor's -- that there are
-- some objections have been made to are jurors that we at least think would be -- come in biased
agang the Plaintiff one way or the other.

To give them more chalenges would only enhance their position. We suggest to Y our Honor that that
should be possibly on an "asyou go" bass as we consider the jurors themselves. We do need
additional peremptory challenges Y our Honor, but if we give -- if we turn around and give those to
the extent that -- For example, if we need -- Just hypothetically to make my point, Y our Honor --

BY JUDGE BAILEY: | understand your point. Just wrap it up.

BY MR. WILLIAMSON: If we had 10 that we thought we needed to peremptory-chalenge out of
this great number of jurors and they had 3, obvioudy, wed run out and wed have 6 that we redlly
thought needed to be off the jury, whereas it wouldn't affect them in the same kind of way.

BY JUDGE BAILEY: All right. Well, I'm going -- That will be denied to give Plaintiff more chalenges
than the Defendant. I'm going to give you an equa number. I'm trying to accommodate both sdes
pursuant to Hudson versus Tatum. I'll leave it up to you. Y ou can either take 4 or 6.

BY MR. WILLIAMSON: 4, Y our Honor.
BY JUDGE BAILEY: All right. Each sde will -- Mr. Gholson, is 4 acceptable to the Defendants?
BY MR. GHOLSON: Yes, gr.

110. The plaintiffs then used their four peremptory challengesto strike four of the eighteen jurors whom
they had asked the trid judge to strike.

ANALYSISOF THE ISSUE PRESENTED

111. As stated, the plaintiffs peremptorily struck four jurors after the tria court declined to do so. Those
four jurors were: Lorena Bunch, Donna J. Jones, Norma Jean Gardner, and W. G. Sanders. Althoughiitis



impossible for usto say with certainty why the plaintiffs struck these jurors peremptorily, the record is
sufficient for us to conclude that these jurors should have been struck for cause, and faced with the tria
judges refusal to strike them for cause, the plaintiffs had to use their peremptory strikes. The record shows
the following information about these four jurors.

1. Lorena Bunch: Shefirst said Dr. Powell was her family physician. She later changed that statement
and daified asfollows "He's not my family physician, but | was under Dr. Walley five years ago and,
when Dr. Wadlley Ieft, he [Dr. Powell] delivered my first child." She aso affirmed thet if she had need
of medica services again, she would use Dr. Powell and the Walley Clinic. Her father-in-law and
brother-in-law worked as mechanics at Wayne Genera Hospital.

2. Donna J. Jones. Dr. Powell was Joness family physician. She dso said she believed Dr. Powell
would tel the truth even if it hurt him.

3. Norma Jean Gardner: Norma had a sster-in-law who worked for Dr. Powell a the Welley
Clinic, and Dr. Powell was her family doctor.

4. W. G. Sanders. Sanders agreed with Juror Mercer that if there were wrongdoing, it needed to be
corrected but not necessarily with dollars, not necessarily with a money judgment. He aso thought
there had been so many prevaent lawsuits.

112. While each of these jurorsindicated that hisher Stuation, views or relaionship would not affect his’her
votein this case, human experience teaches otherwise. Even the trid judge recognized as much because he
excused Elizabeth Bushy for cause, notwithstanding her affirmation that she could put aside the fact that Dr.
Powell was her family doctor and afriend of her husband. It is unclear to uswhy the trid judge was
unwilling to accept Busby's word but was willing to accept the words of Ellen Wdters, Sue W. Beard, Kdlli
A. Bowles, Prince Staten and Alice Powe that they could lay aside their relationship with Dr. Powell and

try the case on the merits. Busby's rdlaionship with Dr. Powe| was not remarkably different from that of the
others. The reationship of these jurors with Dr. Powell is set forth below.

1113. Of the fourteen jurors remaining from the origind group of eighteen after Davis exercised her four
peremptory drikes, five, Ellen Ann Walters, Sue W. Beard, Kdli A. Bowles, Prince Staten and Alice
Powe, actudly served on the jury. Asto the reasons supporting a strike of these jurors for cause, the
record reveds the following:

1. Ellen Allen Walters: Dr. Powell was Wadterss family doctor.

2. Sue W. Beard: Dr. Powell was her family physician. Beard knew Cynthia Loper, aregistered
nurse and witness for the defense. Loper taught childbirth classes. Beard had taught the breast feeding
section of Loper's childbirth classes atime or two. They knew each other from fetal management. She
had a sster-in-law who worked at Wayne General Hospital as a pharmacy technician, another sster-
in-law who formerly worked there as aregistered nurse and a mother-in-law who retired from
Wayne. She said she could be objective, but during Plaintiffs voir dire, the following exchange took
place:

BY MR. WILLIAMSON: Do you believe that Dr. Powel| will tel you the truth, maiam, No.5, even if
it hurts himsdf? Do you gart off beieving thet?



BY PROSPECTIVE JUROR MS. JONES: Yes.

*kk*x

BY MR. WILLIAMSON: No. 10, maam, you believe that Dr. Powe|l will tdl you -- regardless, will
tell usif heswrong. Isthat right? If he made a mistake, you think he's going to tdll us on the stand; is
that correct?

BY PROSPECTIVE JUROR BEARD: Yes.

3. Kéelli A. Bowles: Dr. Powd| was the footbal team's physician. Dr. Powell works with some of the
members of her dance team. The rlaionship with Dr. Powdl is ongoing. She seeshim every Friday
night. When asked if the relationship would affect her, she answered, "1t shouldn't.”

4. Prince Saten: Dr. Powel was hisfamily physcian.

5. Alice Powe. Her mother worked in the surgery department at Wayne Generd Hospita in 1994.
Her mother retired in January of 1997, just prior to the trid. She was afriend of Dr. Powdll. Dr.
Powdl's son and her son were playmates a one time. Dr. Powell spoke at her daughter's graduation.

114. As shown above, Davis challenged for cause five jurors who ended up on the jury, those being Ellen
Ann Walters, Sue Beard, Kdli Bowles, Prince Staten and Alice Powe. Hence, it is of no moment that Davis
did not accept the trid court's offer of two additiona peremptory chalenges. After Daviss use of her four
peremptory gtrikes, five jurors -- who had been the target of her challenges for cause -- actualy served on
the jury. Thus, thetria judge's offer of two additional peremptory strikes was not even half aloaf, far less
than what was needed to cure the problem. Further, it ppears to us that the challenge for cause to those
fivejurors, Ellen Ann Walters, Sue Beard, Kdli Bowles, Prince Staten and Alice Powe, should have been
sustained.

115. We believe the cases of Hudson v. Taleff, 546 So. 2d 359 (Miss. 1989); Scott v. Ball, 595 So. 2d
848 (Miss. 1992) and Brown v. Blackwood, 697 So. 2d 763 (Miss. 1997) compel areversal of this case
on the issue presented by Davis. Each of these cases teaches unequivocdly that the trid judge should take
al necessary corrective measures to insure an unbiased jury. Brown, 697 So. 2d at 770; Scott, 595 So. 2d
at 850; Hudson, 546 So. 2d at 363. The court in each of the cited cases recognized that Satistical
aberrations often occur due to alarge number of persons on the venire being associated in some way with
the medicd dinic or physician involved.

116. In Hudson, Clara Hudson brought suit in the Circuit Court of Lauderdale County, Missssippi, aleging
negligence arising out of eye surgery performed by Dr. Michad Tdeff. Hudson, 546 So. 2d at 359. A jury
trid resulted in averdict in favor of Dr. Taeff. 1d. Of the 40,338 qudified voters of Lauderdale County,
ninety-two people were summoned for jury duty. Id. a 361. However, there was only ajury pool of
twenty-five from which ajury could be selected. Of those twenty-five, twelve, or 48 percent, had some
connection with Dr. Taeff, hismedica partners or his attorney. Mrs. Hudson chalenged for cause thirteen
of the twenty-five member jury pool. The trid judge excluded from service two of the thirteen challenged.
Mrs. Hudson aleged that the jury was prejudiced, biased and unfair because of these connections. On
gpped, the Missssppi Supreme Court, citing Mhoon v. State, 464 So. 2d 77 (Miss. 1985), held that
because of the "datigtica aberration” of the makeup of the venire and the strong likelihood thet the
opportunity for undue influence over other jurorsin this case was too grest, the tria jury was not impartial.



The case was remanded for anew trid. I1d. at 361-62.

117. The Hudson court made clear, however, that it was not addressing the question of the gppropriate
remedy in smaler counties when statistical aberrations occur in the jury pool. But, the question unaddressed
in Tal eff was squarely addressed in Scott.

1118. In Scott, Ida Bl Scott brought amedical madpractice action againgt Dr. David Bdl in the Circuit
Court of Panola County, indeed asmal county. Scott, 595 So. 2d at 849. The jury found for Ball and
Scott appealed. 1d. While the supreme court reversed because of a Batson violation, it made clear thet the
remedy pronounced in Hudson applies to smaler counties such asthe county in today's case. Thisiswhat
the court said:

In our recent decison, Hudson v. Taleff, [546 So. 2d 359 (Miss. 1989)], we added a factor which
the circuit judge should consider in reaching his decison whether or not to excuse a prospective juror
when arationa reason to do so has been brought to hisattention . . . . Our implicit, if not explicit
holding in Hudson is that the circuit judge's discretion in determining ajuror's qudification where a
reasonable chalenge has been made is considerably narrowed where, without great inconvenience,
other prospective jurors may be readily summoned . . . . In this case the circuit judge could have
excused these chalenged prospective jurors and gtill have had remaining on the panel a sufficient
number againg whom there had been no challenge to form atrid jury. Furthermore, the circuit judge
could have directed the clerk to draw more names from the jury whed. Hudson, supra. While Panola
County hastwo judicid didricts, thus reducing the number of prospective jurors that would have been
the case had the jurors come from the entire county, it was aso within the court's discretion to cause
jurors to be summoned from the other judicid didtrict . . . . In a suit in which a physician is a party,
a circuit judge must be sensitive to the qualification of a juror who has himself or herself been
treated by him, or whose family members have at one time or another been patients of his.
Thisis especially truein our smaller cities and towns, where often thereis a shortage of
practicing physicians.

Scott, 595 So. 2d at 850-51 (emphesis added).

119. In Brown, the supreme court so made it clear that the Hudson remedy appliesto smaller counties
when it specificaly found that the trid judge had correctly ruled that Hudson was applicable to amedical
malpractice case filed in Bolivar County, a county much smaler than Lauderdae County, the county
involved in Hudson. Brown, 697 So. 2d at 770.

120. We recognize and acknowledge that the trid judge sought to comply with Hudson, but we adso
conclude that he failed to comply with the Hudson requirements. The giving of only two extra peremptory
challenges was woefully inadequate to compensate for the high number of jurors connected to Dr. Powell,
Dr. Wdley and the Walley Clinic. Moreover, the four peremptory strikes Davis had were effectively taken
away when she had to use them on jurors who should have been stricken for cause. Even if she had
accepted the trid judge's offer of the two additiona peremptory strikes, her Situation would not have
improved because there were more than Sx jurors who should have been stricken for cause. Thisis hardly
what Hudson means by its holding that trid judges should amdliorate the effect of Satistica aberration by,
among other things, granting additional peremptory chdlenges. Id. at 363. Further, the trid judge sustained
only one out of eighteen of Daviss chdlengesfor cause. Thisagain is hardly what Hudson means by its
holding that atrid judge, in an effort to andiorate the effect of Satistical aberration, should sustain a least



some of the challenges for cause. 1d.

721. Our standard of review is whether the trid judge abused his discretion with respect to the jury
section process. In our view, the facts undergirding Daviss challenges for cause make a clear and
convincing case that the chalenges should have been sustained. Because of the failure of thetria court to
take sufficient action to amdiorate the prgjudicia effect of the Satistica aerration in the jury pool, we are
condrained to hold that Davis was denied her fundamentd right to trid by afair and impartid jury.
Accordingly, we reverse and remand for anew trid.

122. THE JUDGMENT OF THE CIRCUIT COURT OF WAYNE COUNTY, IN FAVOR OF
WILLIAM E. POWELL AND THE WALLEY CLINIC ISREVERSED AND REMANDED
FOR A NEW TRIAL CONSISTENT WITH THE HOLDING HEREIN. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLEES.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MOORE, PAY NE,
AND THOMAS, JJ., CONCUR. MYERS, J., NOT PARTICIPATING.



