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IRVING, J., FOR THE COURT:

1. William Wayne Strohm was convicted in the Circuit Court of Winston County for the burglary of
a dwdling. Feding aggrieved by the judgment entered against him, Strohm appeals and asserts the
following issues. (1) whether the trid court erred by not granting him a continuance to permit him to
shower, shave, and have appropriate attire for the court proceedings, (2) whether thetria court erred by

alowing the prosecutionto admit a photograph of the aleged crime scene not provided to him until the day



beforetrid, (3) whether thetrid court erred when it forced himto display histattoosasapart of anin-court
identification by the dleged victim in violation of Strohm'srights, (4) whether the tria court erred when it
faled to give hisrequested ingtruction on the lesser-included offense of trespass, (5) whether thetrid court
erred when it overruled hisobjectionsto the court’ s cons deration during sentencing of uncertified offenses
alegedly committed by Strohm, and (6) whether the State engaged in an improper closing argument.
92. Finding no reversible error, we affirm.

FACTS
13. On November 28, 2000, at gpproximately seven o' clock inthe morning, Mrs. Joni Miller left her
resdence in Sturgis, Wington County, Missssippi, to take her toddler to the doctor. When she returned
between nine and ten o'clock that morning, she saw a strange vehicle parked in her driveway next to her
front porch. Shethen saw Strohm, whom she did not know, come out of her home. Strohm ran down the
porch, got into his car, and attempted to leave the driveway. Mrs. Miller blocked Strohm'’ s path with her
truck and asked himwhat hewasdoing. Stronmtold Mrs. Miller that hewaslooking for afriend, someone
named Morgan. Mrs. Miller then noticed that the door facing around her front door had been damaged,
and the door appeared to be kicked in. She asked Stronm, “Wdll, have you just busted up in my house?’
Strohm replied, “No, ma am, the door was unlocked.” Hethen gpologized for having entered her house.
Mrs. Miller assured Strohm that she always locked and checked the doors.
4. After taking note of Stronm's car license plate number, she moved her truck and let him out the
driveway. She then proceeded to the front porch of her home and examined the damaged door facing.

Onthefloor of her living room, she found three guns and a set of golf clubs propped againgt her coffee



table. All of these items had been in a back bedroom in her house when she left to go to the doctor. She
cdled the sheriff’ s department.
5.  About three weeks later, Strohm was arrested and charged with burglary of the Miller home. He
was tried later and convicted of one count of burglary
ANALY SIS AND DISCUSSION OF THE ISSUES

1. Granting of Continuance
T6. On the day Strohm was st for trid, he requested a continuance in order to alow himto shower,
shave, and change clothes. This request was denied by the court.
7. Strohm argues that the large Rebd flag on his shirt and his unkempt appearance prgudiced himin
the same way that gang emblems can beprgudicid. Strohm aso emphasizesthat thejury consisted of four
Black and eight White jury members. Because the Rebd flag is percelved as an offensve and racist
emblem to the Black community, Strohm proclaims his clothes serioudly prgudiced histrid; therefore, he
contends, the court erred in denying his motion for a continuance.
118. "[T]he decison whether to grant or deny a continuance is a matter |eft to the sound discretion of
thetrid court.” Burnsv. State, 729 So. 2d 203, 213 (129) (Miss. 1998) (citing Walker v. State, 671 So.
2d 581, 592 (Miss. 1995)). Unlessmanifest injusticeisevident from the denid of acontinuance, this Court
will not reverse. 1d. Further, "the denid of acontinuancein thetrid court isnot reviewable unlessthe party
whose motion for continuance was denied makes a motion for anew trid on thisground.” Walker, 671
So. 2d at 592 (citing Metcalf v. State, 629 So. 2d 558, 562 (Miss. 1993)).
T9. Thetrid judge did not see anything about theway Strohm was dressed that would be ingppropriate

for trid. Strohm had on a T-shirt with a Rebel flag on its front and back, swest pants, and tennis shoes.



The judge found the Rebd flag on the front of his shirt to be both too smal and faded to be recognizable
by the jury and that the flag on his back would never be visbleto thejury during trid. He gave Strohm the
optionto turn his shirt insde out; but Strohm refused. Thejudge dso acknowledged that Strohm knew as
eaxrly asaday beforetrid that hewould have hishearing but made no arrangementsto havefamily members
bring him clothes. The judge dso pointed out that Strohm chose the clothes he wore to trid.

110.  Thejudgefurther noted that Strohm had about atwo day’ s growth of beard on hisface. Heagain
explained that Strohm had sufficient notice of the trid, and therefore, he could have shaved if he had
wanted. Thejudgedsofound that Strohm’ shair was negtly combed, and that he appeared generdly clean.
Consequently, the trid judge found that Stronm did not look unpresentable for trid purposes.

11. Strohm hasfailed to show any manifestinjusticein thetria court’ sresolution of thisissue; therefore,
he has failed to demondtrate that the tria court abused its broad discretion when it denied his motion for
acontinuance in thisingance. Thisissue lacks merit.

2. Admission of Photograph

12. Strohm argues that the trid court erred when it admitted a photograph of the alleged crime scene.
The photograph showed Mrs. Miller’ sproperty stacked in thefront room of her houseafter it wasdlegedly
burglarized. Stronm explainsthat histheory of defense wasthat he committed trespassinstead of burglary.
Strohm acknowledges and protests his receipt of the photograph the day before trial and the trid court’s
decison to grant him only a brief continuance to question Mrs. Miller about the photograph. Therefore,
Strohm proclaimstheat thetrid court did not give him adequatetimeto reeva uate histheory of defenseupon

the admittance of the photograph.



113. Theadmisson of evidence iswithin the discretion of thetrid judge. Berry v. Sate, 823 So. 2d
574, 576 (116) (Miss. Ct. App. 2002) (citing Parker v. State, 606 So. 2d 1132, 1137 (Miss. 1992)). A
decison of the trid court to admit evidence must be upheld unlessthereisan abuse of discretion. Id. (citing
Walker v. Graham, 582 So. 2d 431, 432 (Miss. 1991)).
714.  This Court recognizes Strohm'’ s contention on thisissue as an assartion of adiscovery violation by
the State. The language of URCCC 9.04(l) states:

If during the course of trid, the prosecution attemptsto introduce evidence which has not

been timely disclosed to the defense as required by these rules, and the defense objects
to the introduction for that reason, the court shal act asfollows:

1 Grant the defense a reasonable opportunity to interview the newly discovered
witness, to examine the newly produced documents, photographs or other
evidence;, and

2. If, after such opportunity, thedefenseclamsunfair surpriseor undue prgudiceand

seeks a continuance or midrid, the court shal, in theinterest of justice and absent
unusual circumstances, exclude the evidence or grant a continuance for a period
of time reasonably necessary for the defense to meet the nondisclosed evidence
or grant amigtrid.

3. The court shdl not be required to grant either a continuance or midrid for sucha
discovery violation if the prosecution withdraws its efforts to  introduce such
evidence.

URCCC 9.04(l) (emphasis added).

115. Here, there was no fallure by the State to follow discovery procedures. To be sure, we look to
Robinsonv. State, 662 So. 2d 1100 (Miss. 1995). In Robinson, the prosecution produced aletter written
by the defendant to the victim. 1d. a 1102. In the letter, the defendant apologized and asked for
forgivenessfor hisactions. 1d. The prosecution received theletter the day beforetrial began and disclosed

the letter to the defense. |d. The defense made no objection to the letter until the prosecution attempted



to introduce the letter at trid. 1d. at 1103. The defense maintained, outside the presence of thejury, that
the letter was "extremely prgjudicid to his client and asked for a migrid."” Id. The judge dlowed the
defense a short recess to examine the letter. 1d. at 1104. The Mississppi Supreme Court ruled that
Robinson was dlowed a'"reasonable period of timein which to review the letter.” 1d.

116. Inthe case sub judice, Mrs. Miller took the photograph on the day of the crime shortly after the
investigator had |eft the crime scene. She kept the photograph in her possesson. When the State
interviewed Mrs. Miller in preparation for trid, Mrs. Miller informed the State for the first time of the
photograph’ s existence. Thereis no evidence that the State or Investigator Robertson had knowledge or
possession of the picture before this date. When the State became acquainted with the photograph's
existence, itimmediately contacted Strohm's counsdl regarding the photograph. Ontheday of trid, Stronm
objected to the photograph before the proceedings began. The judge dlowed Strohm’s counsd a brief
continuance to question Mrs. Miller about the photograph before she took the stand. The judge
subsequently admitted the photograph into evidence.

17.  “Trid judges have wide latitude in deciding whether to grant continuances, and that decison isleft
to the sound discretion of thetrid judge. See Adamsv. State, 772 So. 2d at 1014 (116) (citing Lambert
v. State, 654 So. 2d 17, 22 (Miss. 1995)). Here, the trid court carefully consdered the totdity of the
circumstances: what the photograph depicted, the abruptness of the photograph’s appearance, who
presented the photograph, and the feasibility of acontinuance past the scheduled trid date. Ultimately, the
trid judge concluded that a continuance was not warranted. As previoudy observed, the trid judge
alowed adequate time for Strohm to interview Mrs. Miller prior to her testifying. We find no abuse of

discretion by thetrid court.



118. We ds0 note that even if a discovery violation had occurred, Strohm’s failure to request a
continuance after interviewing the witness would proceduraly bar review of thisissue on gpped. See
URCCC 9.04(]); see also Shelson v. State, 704 So. 2d 452, 458 (1135) (Miss. 1997).
3. Display of Strohn' s Tattoos

19. Strohm contends the trid court erred in forcing him to show his tattoos as part of in-court
identification proceedings. He explains that the court’s actions violated his Fifth Amendment right not to
incriminate himsdlf and was unnecessary since Mrs. Miller had dready identified him. Strohm aso asserts
that theforced digplay of histattoos preudiced thejury. HecitesRandall v. State, 806 So. 2d 185 (Miss.
2001) and Goree v. State, 748 So. 2d 829 (Miss. Ct. App. 1999), as authorities for his position.*

920. Strohm’'s argument fails on two grounds. Firg, in his gppdlate brief, Strohm makes a different
argument than he made in the trid court when he objected to being forced to display histattoos. During
trid court proceedings, Strohm'’s counsdl objected, not on Fifth Amendment grounds, but on the ground
that persons on the jury might have religious objections to the tattoos and adjudge him guilty accordingly.
InWoodhamv. State, the Mississppi Supreme Court held that the assertion of “groundsfor an objection
on gpped that differs from the ground given for the objection &t the trid level does not properly preserve
the objection for gppellatereview.” Woodhamv. State, 779 So. 2d 158, 161 (112) (Miss. 2001) (citing

ParacelsusHealth Care Corp. v. Willard, 754 So. 2d 437, 441 (Miss. 1999); Ballenger v. Sate, 667

1 Strrohm actudly cites Goree v. State, 794 So. 2d 297 (Miss. Ct. App. 2001); however, it is
obvious from the text of the cited authority thet that isthe wrong Goree. Strohm meant to cite, or should
have cited, Goree v. Sate, 748 So. 2d 829 (Miss. Ct. App. 1999).
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$0. 2d 1242, 1264 (Miss. 1995)). Therefore, Strohm's gpped of the trid judge's ruling regarding this
issue is procedurally barred.

921.  Secondly, Strohm'’s contention lacks merit. According to Burnsv. State, 729 So. 2d 203, 216
(152) (Miss. 1998), "[a] mere handwriting exemplar, in contrast to the content of what iswritten, like the
voice or body itsdf, is an identifying physcd characteristic outsde [the] protection [of the Fifth
Amendment]." Id. (citing Gilbert v. California, 388 U.S. 263, 266-67 (1967) (quoting United States
v. Wade, 388 U.S. 218, 222-23 (1967)). Furthermore, our supreme court has adopted the United States
Supreme Court's reasoning that "the Fifth Amendment privilege agangt sdf-incrimination protects an
accused from being compelled to testify againgt himsdlf, that is, to provide evidence of atestimonid or
communicative nature, but does not extend to the securing of red or physicd evidence" 1d. at 216 (154)

(ating Baylor v. State, 246 So. 2d 516, 519 (Miss. 1971)). Strohm’ stattoo wasaphysical characteristic

of his body and was not testimonial or communicative in nature. Therefore, his tattoo was outside the
scope of Fifth Amendment protection.

722. Moreover, Strohm'’ scitation of Goree and Randall doesnot assst Strohmin hisargument. Goree
dedt with whether evidence of a defendant's gang affiliation, such as gang-rdated tattoos, was admissble
to prove his preparation, plan, intent, or motive in an aggravated assault case. Goree, 748 So. 2d at 830-

34 (115-6). Randall, on the other hand, addressed the admissibility of a defendant's gang symboal tattoos
and dleged gang membership to prove the existence of statutory aggravating factors of the commission of
acrime. Randall, 806 So. 2d at 218 (1133). Both cases are clearly distinguishable from the case-at-bar.

Inour present case, thereis no mention of gang affiliation of Strohm in relaion to his crime, and Strohm's



tattooswere presented only for the purpose of physica identification. Thetrid court’ sdemand that Strohm
display histattoo for identification purposes was not error; therefore, Strohm’ s contention lacks meit.
4. Denial of Lesser-Included-Offense Instruction

923. Thegandard of review employed by this Court in reviewing chalengesto thegrant or denid of jury
indructionsis that of viewing the indructions asawhole. Adamsv. State, 772 So. 2d 1010, 1015 (120)
(Miss. 2000) (citing Humphrey v. Sate, 759 So. 2d 368, 380 (Miss. 2000)). A defendant isentitled to
have jury ingructions given which present his theory of the case; however, thisentittement islimited in that
the court may refuse an ingtruction which incorrectly states the law, is covered farly esawhere in the
indructions, or iswithout foundetion in the evidence. Agnew v. State, 783 So. 2d 699 (16) (Miss. 2001)
(dting Humphrey v. Sate, 759 So. 2d 368, 380 (Miss. 2000); Heiddl v. State, 587 So. 2d 835, 842
(Miss. 1991)). Towarrant thelesser-included-offenseingtruction, adefendant must point to someevidence
inthe record from which ajury could reasonably find him not guilty of the crimewith which hewas charged
and a the same time find him guilty of alesser-included offense. Adams, 772 So. 2d at 1016 (22)(citing
Toliver v. State, 600 So. 2d 186, 192 (Miss. 1992); Whitehurst v. State, 540 So. 2d 1319, 1327 (Miss.
1989); Harper v. Sate, 478 So. 2d at 1021; Fairchild v. Sate, 459 So. 2d 793, 799 (Miss. 1984)).
924.  Strohm’srequest for an ingruction on the lesser-included offense of trespassing is without anchor
in the evidence. Mrs. Miller' stestimony isirrefutable asto Strohm’s motive for entering her house. She
tedtified she caught Strohm running out of her house, blocked Strohm in her driveway with her truck, and
confronted him. She dso testified that Strohm told her that her door was unlocked and that he was|ooking
for hisfriend Morgan. However, the fact that Mrs. Miller’ s door facing was partiadly destroyed and items

were collected in one location in her living room overwhemingly refutes Strohm's assertion thet he smply



trespassed. Mrs. Miller testified that her door was locked and that her door facing was fully intact prior
to her departure for the doctor's office. Officer Jesse Robertson, investigator for the Winston County
Sheriff’s Department, corroborated Mrs. Miller's testimony as to the condition of her door and the
positioning of items intended to be taken by Strohm, the perpetrator.
125.  Andly, Strohm did not testify in his defense nor did he procure “hisfriend Morgan,” awitnessthat
would have been more accessible to the defense than the State. There was no evidence presented asto
the identity of Morgan, whether he actudly existed, or where he could be found.
926. Strohm’'s account that he was a Mrs. Miller’s house looking for his friend Morgan cannot be
sguared withthe physical and circumstantial evidence at the scene. No reasonablejury could havereturned
a verdict other than guilty as charged as to the burglary count; therefore, the trespass instruction was
properly refused.

5. The Trial Court’s Consideration of Uncertified Prior Offenses
927. Strohm contends that the tria court committed reversible error when it considered his prior
convictions to determine his sentence for the burglary conviction. He asserts “the court permitted
introduction of uncertified copies of convictions for three aggravated burglaries, a grand larceny, and a
burglary.” Apparently, Stronm objects because the State had not submitted certified copies of Stronm'’s
prior convictionsfrom Tennessee to the court before his sentence was determined. Hefindly assertsRules
902(4), 1001, and 1002 of the Missssppi Rules of Evidence require certified copies under the
circumstances.
128. InFerrell v. Sate, the Missssppi Supreme Court reiterated the law enunciated in Jackson v.

Sate

10



In Jackson, we stated, “Our law has long provided that the imposition of sentence

falowingacrimina conviction isameatter within the discretion of the Circuit Court, subject

only to statutory and condtitutiond limitations. Solong asthesearenot offended, werarely

interfere. Moreover, the Court is not limited to the consideration of evidence presented

of record at trid when imposing sentence.”
Ferrel v. State, 810 So. 2d 607 (124) (Miss. 2002) (citing Jackson v. State, 551 So. 2d 132, 149
(Miss. 1989)).
929. Here, the record does not reved that the uncertified copies were introduced for habitua offender
sentencing enhancement. Rather, the prosecution announced to the court that the certified copies of
Strohm’ s former convictions had not arrived from Tennessee; therefore, the State would not be pursuing
a habitua offender sentence. However, the prosecutor did inform the court that Strohm had been
convicted of the previous offensesin Tennessee.
130.  We find that the trid court was not in error in taking judicia notice of its own court records,
consdering the prior convictions of Stronm and viewing other pending charges againgt him, as thisis not
gpecificdly prohibited by statute or the Mississppi Condtitution. Finally, we note that Strohm’ s only cited
authorities, Rules 902(4), 1001, and 1002 of the Mississippi Rules of Evidence, do not apply to a
sentencing hearing. M.R.E. 1101(b)(3).

6. Appropriateness of Closing Argument
131. Strohm argues that the State engaged in an ingppropriate closing argument.  Strohm's complaint
centerson the State'sj uxtaposition of Mrs. Miller'stestimony with his. Mrs. Miller testified shecamehome,
saw Strohm leaving her house, and confronted him. Strohm claimed he was looking for a friend named

Morgan. Initsclogng, the State argued, “If this story about this friend Morgan were true, he would be

here” At that point, defense counsd objected to “the attempt by the State to shift the burden of proof to

11



the defendant.” The court overruled the objection and permitted the State to continue. The State
proceeded:

Where' s Morgan? — If that were true, | would hope that if | had afriend and | was on

trid for something this serious, hewould be hereto tdl you dl that helived there or helived

inthat area or that he lived anywhere in this state where the defendant might reasonably

think he was in the house.

| probably think hedoesn’'t exist. | don’t have any reason to know that. | don't think you

do, either. Thisisjust abunch of bull, and Mr. Mgorsknowsit. That'swhy he' strying

to sway you with al these comments he knowsto beimproper. Tha’swhy he' strying to

confuse you with dl this evidence that does't exi<.

The ample honest evidence in this case is the defendant, William Strohm, was going to

steal these gunsif Mrs. Miller hadn’'t come home. Period. Heisguilty. Period. Thank

you.
132.  “Thepurpose of adosng argument isto fairly sum up the evidence. The State should point out
those facts upon which the prosecution contends a verdict of guilty would be proper.” Rogersv. Sate,
796 S0.2d 1022, 1027 (1115) (Miss. 2001) (citing Clemonsv. State, 320 So. 2d 368, 370 (Miss. 1975)).
The prosecutor may comment upon any facts introduced into evidence, and he may draw whatever
deductions and inferencesthat seem proper to him from thefacts. I d. (citing Bell v. State, 725 So. 2d 836,
851 (Miss. 1998)). Failure of elther party in acrimina prosecution to cal awitnessequally accessbleto
bothisnot aproper subject for comment by either. Doby v. State, 557 So. 2d 533, 538-39 (Miss. 1990).
However, such comment isnot improper wherethewitnesswasmore availableto andin closer relationship
with the other party. Rossv. Sate, 603 So. 2d 857, 864 (Miss. 1992); Doby, 557 So. 2d at 539 n. 5.
133.  Theevidence is undisputed that Strohm entered Mrs. Miller’s home. When confronted by Mrs.

Miller, Strohm explained hewaslooking for hisfriend Morgan. Thetrid transcript reflectsthe defensefirst

brought the existence of Morgan into trid upon defense counsd’s opening statement.  Therefore, the

12



primary theory of Strohm’ s defense depended on the existence of Morgan. Moreover, defense counsal
acknowledged Morgan to be the friend of Strohm. This association indicates a close relationship to
Srohm.  Unguestionably, such a witness is not equaly available to the prosecution; therefore, the
prosecution had every right to comment on Strohm’ sfailureto cal him. Wefind no error occurred in this
instance.

134. THE JUDGMENT OF THE CIRCUIT COURT OF WINSTON COUNTY OF
CONVICTION OF BURGLARY OF A DWELLING AND SENTENCE OF TWENTY-FIVE
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
WITH SENTENCE TO RUN CONSECUTIVELY TO ANY SENTENCE PREVIOUSLY
IMPOSED, IS AFFIRMED. ALL COSTS OF THE APPEAL ARE ASSESSED TO THE
APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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