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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Thisis an goped from the Hancock County Circuit Court where John Henry Seding, 1V
(*Seding”) wastried by ajury and convicted of the murder of Draven Lynn Archer (“Draven’) whileinthe
commisson of feonious abuse and/or battery of a child. The drcuit court sentenced Seding to life

imprisonment inthe custody of the Mississippi Department of Correctionsand denied hismoation for anew

trid and judgment notwithstanding the verdict. Aggrieved, Seding gopedlsto this Court.

2.  Wefind no merit to theissuesraised by Seding, and we affirm the trid court.



FACTS
18.  Sharee Archer (“Shareg’) dated Seding for goproximatdly three to four months before the degth
of her fivemonth-old daughter, Draven. On May 29, 1999, the day of this incident, Sharee, Draven,
Desiree (Sharedsother child), Seding and hismoather went to the Beau Rivage Casinofor anouting. Later
in the day, Sharee | eft the trailer to take Desireeto her father’ shome. Thisleft Draven donewith Seding
inthetraler. Seding dlegesthat Draven began to choke so he hit her on the back like he had doneon a
previous occasion to didodge apea. Hethen cdled 911
4.  Draven had a hisory of heart problems, degp gonea and reflux. Due to Draven's medicd
conditions, adoctor a Tulane Univeraty Medica Center hed discussed with Sharee the proper way to
feed Draven. However, Sharee said thet the doctor never taught the correct method.
1.  Dr. David Fontainewasthe pediatricianintheemergency room at Hancock Medica Center when
Dravenwas brought in. Hefound evidence of child abuse dueto the presence of injuriesto the upper back
and neck and various hemorrheges. He further stated thet dl of this suggested that the child hed been
beaten to deeth. Dr. Paul McGarry, the pathologist, who performed the autopsy, conduded that Draven
died of blunt injuries of the heed and trunk.
6.  Theday after Draven's degth, two Harrison County deputies took Sedling into custody and reed
himhisMiranda rights before they put him in the palice car. Seding daimsthat they rabbit punched him
and forced him to confessto the killing.
7.  Seding rasesthe following issues on goped:

l. WHETHER THE TRIAL COURT ERRED INADMITTING
SEELING'SCONFESSION INTO EVIDENCE.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE
PATHOLOGIST TO TESTIFY.



.  WHETHER THE TRIAL COURT ERRED IN REFUSING TO
GRANTAMISTRIAL WHENTHE COURT REPORTERREACTED
TO THE “911" TAPE.

V. WHETHER THE TRIAL COURT ERRED BY ALLOWING
EVIDENCE THAT THE CHILD’SNOSE WAS FRACTURED.

V. WHETHER THE TRIAL COURT ERRED IN DENYING A

MISTRIAL ON THE GROUNDS THAT JURORS WERE
DELIBERATING PRIOR TO THE CLOSE OF THE CASE.

STANDARD OF REVIEW

8.  Thedandard of review for denid of adirected verdict and ajudgment notwithstanding the verdict
areidenticd. Sperry-New Holland v. Prestage, 617 So. 2d 248, 252 (Miss. 1993). Under that
gandard, thisCourt conddersal of theevidencein thelight most favorableto the Siate and givesthe State
the benefit of dl favorabdle inferences that may reasonably be drawn from the evidence. If the facts so
congdered paint so ovewhdmingly in favor of the gopelant that reasonable men could not have arrived
a aquilty verdict, this Court is required to reverse and render. On the other hand, if there is subgtantid
evidencein support of the verdict of such qudity and weight thet reasonable and fair-minded jurorsin the
exerdse of impartid judgment might have reached different condusions, this Court is required to afirm.
American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1391 (Miss. 1995).

19.  Indeteminingwhether ajury verdict isagaing the overwheming weight of the evidence, thisCourt
mugt acogpt as true the evidence which supports the verdict. A new trid is the proper remedy in those
ingances where the verdict is so contrary to the overwheming weight of the evidence that to dlow it to
sand would sanction an unconscionable injudice. Baker v. State, 802 So. 2d 77, 81 (Miss. 2001).

DISCUSS ON




l. WHETHER THE TRIAL COURT ERRED IN ADMITTING
SEELING’SCONFESSION INTO EVIDENCE.

110. Theday dter Draven's degth Seding wastaken in for quesioning. He was mirandized when he
was handeuffed and put intheback of thepatrol car. Seding said that he undersood hisMiranda rights
but thet his Satement was not voluntary because the police beat him. He dams that his Satement was
written out by Officer Hurt and he reed it. Seding further stated that he just said things in his tgped
datement thet Officer Hurt told himto say. He never invoked hisright to an atorney even though he hed
heard his Miranda rights severd times.

111. Anarest occurswhen aperson “isin custody and not freetoleave” Thomasv. State, 645 So.
2d 1345, 1347 (Miss. 1994). Logicdly, one would condude that surdy Seding knew that hewas under
arres when he was placed inhandcuffs. Seding triesto draw an andogy between the case sub judiceand
Campbell v. State, 798 So. 2d 524, 526-27 (Miss. 2001). However, that and ogy ismisplaced because
Sading was mirandized when he was handeuffed and placed in the palice car. In Campbel | the police
waited to give the Miranda warnings until &fter the defendant was in custody and they hed obtained
further evidence. 1d. Seding said that he understood hisrights Further, he sgned avoluntery stetement
fom.

12.  The United States Supreme Court has pronounced the law regarding the admisshility of a
defendant'swaver of his privilege agang sf-incriminaion under the AHfth Amendment. Miranda v.
Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). Miranda requires proof thet the
waiver was voluntarily, knowingly, and intdligently made The trid judge makes that determination.
Findings by atrid court that a confesson was voluntary and that the confesson is admissible will not be

reversed by this Court as long as the trid court gpplies the correct principles of law and the finding is



factudly supported by the evidence. Davis v. State, 551 So. 2d 165, 169 (Miss. 1989); Dedeaux v.

State, 519 So. 2d 886, 889-90 (Miss. 1988).

113.  When the valuntariness of a confesson is put into question, the defendant has adue processright
to ardiable determination that the confesson wasin fact voluntarily given. Stokes v. State, 548 So. 2d
118, 121 (Miss 1989). The State bearsthe burden of proving dl factsprerequisiteto admisshility beyond
areasonable doubt. Davis, 551 So. 2d at 169; Jones v. State, 461 So. 2d 686, 697 (Miss. 1984);

Neal v. State, 451 So. 2d 743, 753 (Miss. 1984). This burden is met and aprima facie case made out

by the tesimony of an officer, or other person having knowledge of the facts, thet the confession was
valuntarily madewithout any threats, coercion, or offer of reward. The defendant mugt offer testimony thet
violence, threets of violence, or offers of reward induced the confesson to rebut the States prima facie
case. If the defendant does this, then the State mugt offer dl the officers who were present when the
defendant was questioned and when the confession was signed, or show why they are not
present. Tolbert v. State, 511 So. 2d 1368, 1376 (Miss. 1987), citing Ageev. State, 185 So. 2d 671,
673 (Miss. 1966).

14. Thisprocedure properly occursbeforetrid in asuppress on hearing conducted out of the presence
of thejury. M.RE. 104. Inthe case sub judice apretrid motion to suppresswasfiled and ahearing was
hed. The State offered the tesimony of officers Hoda and Hurt who were presant when Seding was
questioned and when the confesson was signed.  Officer Bill Moran tedtified that he was present when
Sading was picked up and placed in the patrol car when his rights were reed. However, herodein a
separate car to the sheiff’ soffice. Seding assartsthat dl of the officersinvolved did not testify. However,

he does not sate who was not presant to tetify.



115. The Sate dearly produced the two officers who were present when Sedling was questioned and
the confesson was Sgned as casdaw says is mandatory unless there is a vdid reason for them not to
atend. Smply put, thejudgedid not find Seding' sdam crediblethat hewasforced to givethisstatement.

Thisissueiswithout merit.

. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE
PATHOLOGIST TO TESTIFY.

116. Thepahologi4 tedified that this was adamtypeof injury and the cause of desth wasdueto blunt
injuriesto the head and neck. While Seding objected to the dam injury language, there was no objection
to the blunt injuries cause of degth answer by the pathologist.

117. Seding objected based on “lack of foundation,” rather than the gppropriate discovery violaion
objection. Counsd must meke pedific objectionsin order to presarveaquestion for gopdlaereview. This
Court has said many times that generd objections will not suffice Objections to the admissibility of
evidence mus specificdly date the grounds, otherwise, the objection iswalved. E.g,. Parker v. State,
367 So. 2d 456, 457 (Miss. 1979); L ayv. State, 310 So. 2d 908, 912 (Miss. 1975); Normanv. State,
302 So. 2d 254, 259 (Miss. 1974); Stringer v. State, 279 So. 2d 156, 159 (Miss. 1973).

118. Ascondderedin Oates v. State, 421 So. 2d 1025, 1030 (Miss. 1982), there are three basic
congderations which underlie the rule requiring spedific ojections. 1t avoids codly new trids. Boring v.
State, 253 So. 2d 251, 253 (Miss. 1971). It dlows the offering party an opportunity to obviate the
objection. Heard v. State, 59 Miss. 545 (1882). Ladly, atrid courtisnot put in error unlessit had an

opportunity to passon thequestion. Boutwell v. State, 165 Miss. 16, 143 So. 479, 482 (1932). These



rules gpply with equd forcein theingtant case; accordingly, Seding did nat properly preserve the question
for appelate review.
119.  However, “[flundamentd rights in serious crimind cases rise aove mere rules of procedure”
Brooksv. State, 209 Miss. 150, 155, 46 So. 2d 94, 97 (1950), quotedinHousev. State, 445 So. 2d
815, 820 (Miss. 1984). Seding mugt rely on plain eror to raise this argument on goped if his objection
was not mede properly. Wattsv. State, 733 So. 2d 214, 233 (Miss 1999). Whilethisexact language
of “damming’” isnat found inthe pathologie’ swritten report, hewas qualified to testify through questioning
in front of thejury. He not only mentioned damming but dso biunt injuries. Any eror washamless The
jury could determine the crediblity of thiswitness. Thisissue iswithout merit.
. WHETHER THE TRIAL COURT ERRED IN REFUSING TO

GRANT A MISTRIAL WHEN THE COURT REPORTER

REACTED TO THE “911" TAPE.
120. Seding'satorneys moved for amidirid because the court reporter dlegedly wasemoationd when
the “911" tgpe was played for the jury. Sandi Necaise, a spectator, brought this to the attention of the
defensecounsd. Shetedtified thet it gppeeared that the court reporter was about to sart crying. The court
reporter tedtified that she did put her head in her hand on the desk during the playing of the tgpe because
she had aheadache. She had previoudy heard the tgpe a the hearing on the motion to suppress. There
was no other testimony in the trid court assarted as abadsfor amidrid. No subgtantid or irreparable
prgudice was shown by the court reporter’s actions.  In fact, the court reporter gave a reasonabole,
plausble explanation to the trid court regarding her actions.
21. Thetrid judge who isinthe best podtion to determineif aremark or an actionistruly prgudicd,
is given condderable discretion to determine whether aremark or an action cregtesirreparable prgudice

necesstating amidrid. Reynolds v. State, 585 So. 2d 753, 755 (Miss. 1991). Where the remark



creates no irreparable prejudice, then the tria court should admonish the jury to disregard the improper
remark. Roundtreev. State, 568 So. 2d 1173, 1177 (Miss. 1990). Whilein the present caseit wasnot
aremark but an dleged act by the court reporter, thetrid judge heard the motion for midrid and al of the
tesimony regarding thedleged incident. 1t wasinhisdiscretion to determineif theact wasprgudicd. The
trid court obvioudy accepted the plausble explanation given by the court reporter for momentarily putting
her head in her hand due to aheadache. Thisassgnment of eror iswithout merit.

V.  WHETHER THE TRIAL COURT ERRED BY ALLOWING
EVIDENCE THAT THE CHILD'SNOSE WASFRACTURED.

122. Seding contendsthat during his questioning by the prosecution he was improperly asked about
Draven'shavingabrokennose. Therewasno objectiontothisat trid. Infact, Seding' shrief dates “[t]he
way it isworked, the Prasecutor will dip it in & one point during the trid admittedy when the Defenseis
digtracted or not ettentive.”

123.  This Court hashdd tha "[i]f no contemporaneous objection is mede, the eror, if any, iswaived."
Walker v. State, 671 So. 2d 581, 597 (Miss. 1995) (ating Foster v. State, 639 So. 2d 1263, 1270
(Miss 1994)). Should no objection appear in therecord, this Court will presumethat thetrid court acted

properly. Moawad v. State, 531 So. 2d 632, 635 (Miss. 1988).

124.  While the autopsy sated thet there was a contusion a the base of the nose and left lower eydid,

it wasin the hands of the jury to sort out dl of the evidence and determine what was aredible. Gossett
v. State, 660 So. 2d 1285, 1293 (Miss. 1995), is dted by the State for the propogtion thet it isin the
jury’s purview to dedipher the tetimony and evidence. Therefore, thisissueis procedurdly barred, but,

inthe dternaive, isharmlesserror & mod in light of the weaight and credibility of the evidence It wasthe



jury’ sroleto decipher the evidence. The difference between a broken nose and a contusion a the base
of the nose could have properly been distinguished by thejury.

V. WHETHER THE TRIAL COURT ERRED IN DENYING A
MISTRIAL ON THE GROUNDS THAT JURORS WERE
DELIBERATING PRIOR TO THE CLOSE OF THE CASE.

125. Sading's counsd moved for a migtrid based on the premise that the jury was premaurdy
Odiberating after the jury sent notes to the judge asking spedific questions about the manner in which the
child was fed and asking for phone records. The Court made acourt’ sexhibit 1 of thetwo notesthat the
jury sent the Court before the dosing arguments!  These notes did not indicate to the trid judge thet the
jury had mede up their mind and were ddiberating the case. Every time the jury took a bregk from the
proceadings they were reminded by the judge not to discussthe case

126. InHolland v. State, 587 So. 2d 848, 872-74 (Miss. 1991), thejury returned averdict of guilty
of capitd murder. After condusion of the guilt phase, but before the beginning of the sentenaing phase, the
trid judge excusad the jury while he and the attorneys discussad some prdiminary matters. 1d. Whilethe
judge and attorneyswere engeged in discussion, thejury sent anote saying, “[w]ethejury, sentence Gerdd

JamesHolland to degth.” 1d. The trid judge issued a corrective indruction and the sentencing phese

!Both notes appear to be in different handwriting. One asks, “[i]s there anyway that the State
or the defense can produce phone company records or incoming cals for the evening that the baby was
taken to the hospital.” The second note asks the following questions: “Was any food forced in baby’s
mouth? Did you feed her fast or dow? What type of spoon did you use? When the mother left was
the baby crying or restlessin the high chair? Have you ever been dong (sic) with baby a home before
or fed her dong (sc) with no one there? After feeding baby was she crying? If shewas, why did you
give her nipple, pacifier or just try to whole (sc) her? How long did it take you to ook up the Sster’s
number on caller i.d., what kind of machine, phone box?’

9



commenced. | d. a 873. Thejury then ddiberated for over two hoursbeforereturning asentence of death.

Id.

127.  Wereverssd, finding the premature ddiberations denied the defendant the right to afair hearing
during the sentencing phese. 1 d. at 874. Had thetrid judge questioned the jurors on their ability to remain
impartid, the mgority noted the result may have been different. 1d. Theimplicationfrom Holland isthe

trid judge's corrective indruction to "refrain from further ddliberation” was inadequate. | d.

128. A aimind defendant is guaranteed the right to a trid by an impartid jury. 1d. a 873 (diting
Duncanv. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968)). Jurorsmust not "discuss

acaseamong themsdvesuntil dl the evidence has been presented, counsd have madefind arguments and

the case has been submitted to them after find ingructions by thetria court.” Holland, 587 So. 2d at 873
(quating State v. Washington, 438 A.2d 1144, 1147 (Conn. 1980) (citing severd tredtises)). Thejury's
discussion of the case before submission condtitutes reversble error in dmogt every indance. Holland,

587 So. 2d a 873 (citing Washington, 438 A.2d at 1148).

129. Holland isdidingushadlefrom White v. State, 742 So. 2d 1126, 1132 (Miss. 1999). Unlike
Holland, the juryinWhite never gave the court an indication it had consdered the guilt or innocence of
the defendant before retiring to ddiberate. The datements contained in the affidavit submitted by an
dternate juror indicated the jury was predetermined to find White nat guilty, rather then convict him. 1d.
Thetrid judge, on severd occasons, indructed thejury not to discussthe case with anyonedse or anong
themsdves 1d. Moreover, thetrid court in White indructed the jury to decide the case based on the

evidence presented a trid. 1d. White faled to demondrate how he was denied afar trid.

10



130. AsdaedinthedissantinHolland, “any casedf thissort must be considered uponthefactsbefore
it.” 587 So. 2d a 876. In United Statesv. Klee, 494 F.2d 394 (9th Cir.1974), "deven of thefourteen

jurors (indluding dternates) discussad the case during recesses and nine of the jurors expressed premature

opinions about Kleds quilt." 494 F.2d a 395. The Court of Appedshdd:

What is involved hereisthe premature discussion among the jurors themsd ves aoout the
case. Assuming there was juror misconduct, it is dill true thet not every incident of juror
misconduct requiresanew trid.... Thetestiswhether or nat the misconduct hasprgjudiced
the defendant to the extent thet he has nat recaived afair trid.

When awise and experienced judge, who presided at the trid and observed the jury,
comes to such acondugon, it is not for usto upset it. The trid judge "was in a better
position than we are to determine whether what happened was prgjudicd.”

494 F.2d a 396.

131. InCommonwealth v. Scanlan, 400 N.E.2d 1265 (Mass. App. Ct. 1980), the Massachusetts

Appeds Court held:

Whiletheinternd discussion among jurorsin the face of dally indructions from the judge
to the contrary was undedirable ... we would embark on a dippery dope indeed if we
began to monitor and evauate the internd procedures of thejury ...

The jury st sequestered for Sxteen days it is not redidic that the jurors would sucoceed
inkegping their lipssedled inthe face of the dternating dramaand tedium of thetrid. Inthe
interior workings of ajury thereisroom for impropriety thet is short of unlanvfulness

400 N.E.2d at 1272,
132. ThecaeaubjudiceismoreakintotheWhitefactsthanthoseof Holland. Thereweretwo notes

passed to the judge by the bailiff fromthejurors: Nather of the notesindicated thet the jury hed reeched
aconduson or that they were ddiberating. Under thefacts of thiscase, thisassgnment of error iswithout

eror.

11



CONCLUSON

133.  Thedleged erorsdiscussed herein arewithout merit or harmlessand dearly do not warrant anew
trid. In delermining whether ajury verdict is againg the ovewhdming weight of the evidence, we must
accept as true the evidence which supports the verdict.  In this case, the overwheming weight of the
evidenceisagang Seding. The judgment of the Hancock County Circuit Court is affirmed.

134. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE
IMPRISONMENT IN THE CUSTODY OF MISSISSIPPI DEPARTMENT OF
CORRECTIONS, WITHOUT PAROLE, AFFIRMED.

PITTMAN, CJ., WALLER, COBB, DIAZ, EASLEY, CARLSON AND GRAVES,
JJ., CONCUR. McRAE, P.J., CONCURSIN RESULT ONLY.
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