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WALLER, JUSTICE, FOR THE COURT:
1.  Sammie L. Durn brought suit againg the Missssppi Depatment of Public Safety and State
Trooper Regindd Lantern pursuant totheMississppi Tort ClamsAct (MTCA), Miss CodeAnn. 8811-
46-1to -23 (Rev. 2002 & Supp. 2003), for injuries sustained in amotor vehide accident with Lantern.*
The drcuit court found thet Lantern acted in reckless disregard of Durn's ssfety and well-baing and that

Durn had made an improper |eft turn. The circuit court avarded Durn $160,453 in damages. The

1 Lantern was dismissed from the case



Depatment of Public Safety gpped's, contending that Lantern's actions were protected by the police
exemption under the MTCA, and, dterndivey, thet the drcuit court abused its discretion in awarding
damages. Wedfirmliability under the M TCA but reverseand remand because, after finding that Durn hed
meade an improper left turn, the drcuit court did not determine the percentage of Durn's comparative fault
and reduce the amount of the actud damages awvarded.
FACTS

2. At6:30 am. on October 11, 1999, Durn was driving south on atwo-lane areaof U.S. Highway
49 north of Indianola. He was headed to the schoal bus garage to warm up his bus before picking up the
children dong his bus route. As Durn was driving south on Highway 49, State Trooper Lantern was
headed north in his petral car. Soon after the two passed eech other, Lantern naticed a vehide traveling
southbound a a speed in excess of  the posted peed limit of fifty-five miles per hour. He made au-turn
and pursued the speeding vehide.

13.  Whileinpursuit of thegoesding vehide, Lantern eventualy cameupon Durn. Heattempted to pass
Durnusing the northbound lane, but as he sarted to overtake Durn, Durn turned left acrossthe northbound
lane to enter the lot leading to the bus garage. Lantern collided with the driver-Sde rear quarter of Durn's
truck, pushing the truck 178 feat and throwing Durn from his vehide. The skid marks left by Lantern's
vehide were completdy in the northbound lane. Durn was dited for having animproper tag on hisvehide
4.  Attrid, Durn and Lantern hed different accounts of what transpired before the accident. Durn
testified that he hed histurn Sgnd on before atempting to turn left. He checked his rearview mirror and
did not natice avehide goproaching from ether direction. He never heard asren and dso dated thet he
never noticed the Speeding vehide Lantern was pursuing. Durn's expert witnesstedtified that Lantern was

traveling eghty-one miles an hour before the acadert.



5.  Lanterntedified that he activated hiswig-weag lights as soon as he made the uturn. He daimed
he kept his vehide a fifty-five miles an hour during the pursuit and that he had dreedy overtaken the
northbound lane, atempting to pass Durn when Durn crossed over into the northbound lane. He dso
dated that Durn began driving in the northbbound lanefifty feet before atempting to turninto the garage ot
Hedid not recdl if Durn usad histurn Sgndl.

6.  Thedrcuit court found thet Lantern acted in recklessdisregard of others sefety and wel-being and
awarded Durn $8,953 in medicd hills, $1,500 in log wages, $2,000 for the loss of the truck, and
$148,000 for pain and suffering, emationd digtress, and permanent disability. Thedrcuit court found thet
Lantern was in pursuit of a speeding vehide, that the accident occurred in an area where there are
numerous businesses and thet vishility waslimited dueto thetimeof day. 1t dso found that, dthough Dun
mede an improper left turn, he did not engagein any illegd activity and he had activated the left-hand tum
sgnd prior toturning. Thedrcuit court findly found that Lantern was operaing hisvehide a an excessive
spead. The Department of Public Safety goped s the arcuit court's ruling.

DISCUSSI ON

7. Cases brought under the MTCA are tried without ajury. Miss. Code Ann. § 11-46-13 (Rev.
2002). Thedrauit court has the Sole authority for determining the credibility of withesseswhen it Stsas
thetrier of fact. City of Jackson v. Lipsey, 834 So. 2d 687, 691 (Miss. 2003). A circuit court judge
gtting asthetrier of fact is given the same deference with regard to hisfact finding asachancdlor, and his
findings are safe on gpped when they are supported by subgstantid, credible , and reliable evidence.
Maldonado v. Kelly, 768 So. 2d 906, 908 (Miss. 2000). Quedtions concerning the gpplication of the
MTCA arereviewed denovo. Donaldson v. Covington County, 846 So. 2d 219, 222 (Miss. 2003).

Immunity isaquegtion of law. Mitchell v. City of Greenville, 846 So. 2d 1028, 1029 (Miss. 2003).
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l. WHETHER THE CIRCUIT COURT ERRED IN
HOLDING THAT OFFICER LANTERN'SACTIONS
WERE NOT PROTECTED BY THE POLICE
EXEMPTION OF THE MISSISSIPPI TORT CLAIMS
ACT.

18.  The Depatment of Public Sfety arguesthat it isentitled toimmunity because: (1) Lanterndid not
act inrecklessdisregard of Durn's ssfety and wel-being; and (2) Durn performed anillegd turnwhich was
the cause of the accident.
9.  TheMTCA providesthe exdudve remedy for tort actions brought againg a governmentd entity
or itsemployees. Miss Code Ann. 8§ 11-46-7(1) (Rev. 2002). Although the MTCA waives sovereign
immunity for tort actions it aso prescribes cartain exemptions from this Satutory waiver under which a
governmentd ertity retans its soveragn immunity’:
() A govenmentd entity and its employees acting within the course
and soopeof thar employment or dutiesshdl not beligblefor any
dam...
(90  Arigngout of any act or omisson of an employee of a
govenmentd entity engaged in the peaformance or
execution of duties or ativities rdaing to police or fire
protection unless the employee acted in reckless
disregard of the safety and wdl-being of any person not
engaged in cimind attivity at thetime of injury[.]
Miss. Code Ann. § 11-46-9 (Rev. 2002).
110.  To beentitled to immunity, the officer must not have acted with reckless disregard for the sefety
of others  Reckless disregard is more than mere negligence, but less than an intentiond act.  City of

Jackson v. Brister, 838 So.2d 274, 281 (Miss. 2003).

While we agree that reckless disegard would encompass gross
negligence, we hold that recklessdisregard isahigher dandard than gross
negligence by which to judge the conduct of officers



"Digegard’ of thesfety of athersisat least negligenceif not gross

negligence. Because "reckless’ precedes "digregard,” the standard is

elevated. As quoted aove from Black's Law Dictionary, "reckless”

acoording to the drcumatances, "may mean desperatdy headless, wanton

or willful, or it may mean only cardess, indtentive or negligence” Inthe

context of the Satute, reckless must connote "wanton or willful," because

immunity lies for negligence. And this Court has held that “wanton” and

"reckless digegard” arejust a ep beow spedific intent.

"Our ca=e law indicates 'reckless disregard’ embraces willful or

wanton conduct which requires knowingly and intentiondly doing athing

or wrongful act.”
Lipsey, 834 So. 2d a 691-92 (citations omitted). "Reckless disregard usudly is accompanied by a
consaious indifferenceto conseguences, anounting amod to awillingnessthat haem should fallow.” Maye
v. Pear| River County, 758 So. 2d 391, 394 (Miss. 1999).
111.  Werecently uphdd afinding of reckless disregard when officers caused a suspect to callide with
athird party while pursuing her through a congested area a high gpeads &fter she attempted to passa
forged check at abank. Brister, 838 So. 2d a 274. The pursuit took placein aheavily populated area
that induded gpartment complexes, Snglefamily housng and condominiums, a park, and an dementary
schoal. 1d. a 280. Theofficersdrove a gpeadsin excess of twenty milesper hour over the posted speed
limit while the suspect was traveling & gpeeds in excess of seventy miles per hour. 1d. The accident
occurred when the suspect crested into an intersection where her vishility waslimited. We anchored our
decisonon thefact that the officersinvolved in the chase were violating adepartmentd order thet apursuit
may only beinitiated when a suspect's escgpe is more dangerous to the community than therisk posed by
the purauit. 1d. We noted thet the officers were on the scene before the suspect |eft the parking lot, and
they had the opportunity to ether block the suspect in her parking space or get her tag number and

goprenend her later. 1d.



112. InBrister, wedtedwith goprovd thefectorsligedin District of Columbiav. Hawkins, 782
A.2d 293 (D.C. Ct. App. 2001), to determine whether an officer acted in reckless diregard of others
while pursuing athird perty:

(1)  Length of chase. Inthe present case, Lantern's pursuit of the
speeding vehide lagted only ssconds.

(2  Typeof neighborhood. The areawas a congested business
area

(3)  Characteristics of the streets. Thedretch of highway where
the accident took place was sraight and flat.

(4  Thepresenceof vehicular or pedestriantraffic. Thearea
was congested.

(5  Weather conditions and visibility. Vighility waslimited by
the darknessa 6:30 am.

(6)  The seriousness of the offense for which the police are

pur suing thevehicle. Lanternwaspursuingaspesdingvehide

a thetime of the accident.
113. A review of our case law illudtrates that we find reckless disregard when the "conduct involved
evinced not only some gppreciation of the unreasonable risk involved, but dso a ddiberate disregard of
thet risk and the high probability of harminvolved.” Maldonado, 768 So. 2d at 910-11.
114.  We dfirmed afinding of reckless disregard when an officer suddenly turned hisvehide in front of
oncoming traffic without having his heedlightson or usng hisbluelightsor Sren. Lipsey, 834 So. 2d 687
(Miss. 2003). The officer received a digoatch to an auto burglary a 1:30 am. He dected to respond
dthough hewasnaot the primary or secondary unit digpatched. We noted thet the officer hed beeninvolved
Sx prior accidents and thet the present accident wasinvestigated by the department, which condluded thet

the officer falled to yield the right of way.



115.  We dso found reckless disregard when an officer wias driving twenty-seven miles per hour over
the posted pead limit without using hissren or bluelightswhile on hisway to dinner when he callided with
avehideexitingaparkinglot. City of Jackson v. Perry, 764 So. 2d 373 (Miss. 2000). The officer
tedtified that he cusomarily drove without knowing how fast hewastravding. I d. at 377.

116. InMayev. Pearl River County, 758 So. 2d 391 (Miss. 1999), we found an officer's actions
roseto the levd of reckless disregard because he showed a conscious disregard for the sefety of others
when he backed up an indine entrance to a parking lat, knowing he could not be surethe areawas dlear.
While the officer was backing up the entrance, adriver entered thel ot from the road and noticed the police
car backing towards her. 1d. at 392. Thedriver could not back up and began using her horn to natify the
officer that shewas behind him. 1d. a 394. The officer never gopped and ultimatdy collided with the
vehide The officer tedified that he could not see the road from the parking lot because his view was
obstructed.

117.  We found thet acircuit court ered as ametter of law when it found an officer acted in reckless
disregard when he caused an accident a a dangerous intersection. Maldonado, 768 So. 2d at 906.
There, an officer causad an accident when he pulled into anintersection where hisview of oncoming treffic
wasobgtructed by awater tower. |d. a 908. Theofficer checked for oncoming traffic before procesding
but did not ssetheplaintiff'svehide until immediatdy prior toimpect. 1d. Wefound the officer wasaware
of the nature of the intersection and took stepsto avoid the callison. Id. a 910.

118. We condudethat the drcuit court did not er in finding Lanternacted in reckless disregard of the
safety and wdl-being of others. The drcuit court was in the best podition to weigh the credibility of the

witnesses. There were inconggenciesin Lantern'stestimony concerning his speed that cast doubt on his



entiretesimony. Thedrcuit court found evidencethat stisfied numerous Brister factorsand determined
that Lantern gppreciaied the unreasonable risk assodiated with attempting to overtake a vehidle that
indicated it was turning, yet il acted in ddliberate disregard of thet risk.

119.  The Depatment d<0 attacks the judgment on the grounds that itisimmunefrom lidhility because
Durn was engaged in illegd activity that caused the acadent. Miss. Code Ann. 8§ 11-469. The
Department argues that Durn was engaged in crimind activity a the time of hisinjury, 8 11-46-9(1)(c),
because he committed amisdemeanar traffic offense by making aleft turn whenit was not reesonebly safe
to do 0.2

120. TheMTCA's police exemption "is desgned to protect lav enforcement personnd from lawsuits
arisgngout of the performanceof thar dutiesin law enforcement, with respect tothedleged victim." Perry;,
764 So. 2d a 379. If thevidimisengaged in anillegd adtivity thet isacause of the harm, the government
isimmune from ligbility. Williams v. City of Jackson, 844 So. 2d 1161, 1164 (Miss. 2003). It must
be shown thet the victim was engaged in arimind adtivity that hasacausal nexusto the wrongdoing of the

tortfeasor. Perry, 764 So. 2d a 379. "Where an officer has probable cause to arrest and proceeds to

do o, thereis the requiSte nexus between arimind adtivity and the action causng injury.”  Bridges v.

2 No person shdl turn avehidefrom adirect course upon ahighway unless
and until such movement can be made with reasoneble ssfety and then
only dter giving a dearlly audible sgnd by sounding the hom if a
pedestrian may be dfected by such movemet or dter giving an
aopropriate 9gnd in the manner provided in this atide in the event any
other vehide may be affected by such movement. A 9gnd of intentionto
turn right or left shal be given continuoudy for a reesonable digance
before turning.

Miss Code Ann. 8 63-3-707 (Rev. 1996). It is amisdemeanor if someone fails to perform whet is
required by 8 63-3-707. Miss. Code Ann. § 63-3-201.
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Pear| River Valley Water Supply Dist., 793 So. 2d 584, 588 (Miss. 2001). The crimind activity
supporting the exemption must be more than fortuitous, but it gppliesto misdemeanors aswell asfdonies
Id. Misdemeanor traffic offenses are crimind adtivitieswithin the datute. Perry, 764 So. 2d at 373.
121.  InPerry, wefound the City of Jacksonwasnot entitled to immunity when the plaintiff wasdriving
without adriver'slicense a thetime of the accident. 1d. a 379. We noted that the plaintiff was neither
charged with acrime nor issued aditation and that driving without alicensewas not spedificdly designated
asacdimeintheMissssppi Code Id. a 378. We found the City was hot entitled to immunity because
the officer's conduct hed nothing to do with the crimind activity involved. 1d. a 379.
122.  We uphdd summary judgment in favor of the City of Jadkson when one of itsfireengines callided
with avehide & anintersection, killing the driver of thevehide Williamsv. City of Jackson, 844 So.
2d 1161 (Miss 2003). Williamsshblood dcohol content was .20% at thetime of the accident. Williamss
edtate argued that he was opped at the intersection when thefireengineranintohim. Id. at 1165. The
City argued, and witnesses tedtified, that the collison occurred in the middle of the intersection when
Williams attempted to beet the fire engine through the intersection. 1d. We stated:
Even hed plaintiff's contention been supported by facts, it would

not change the fact tha Williams was intoxicated. It is therefore

immeterid because it could have had no effect on the outcome of this

action. Operating a vehide invalves both the moving and gopping of a

vehide and when these are done under the influence of dcohal, it is

congdered crimind adtivity, which in this indance, operaes to limit the

duty owed by police and fire personnd under § 11-46-9(1)(c).
Id. & 1165. Wefound adear nexusbeiweanthearimind activity and theinjury suffered by him. "Had he
not been driving while intoxicated, Williams would have not atempted to beat the fire truck through the

intersection and would not have been killed." 1d.



123.  UnlikePerry, Durn'sectionsare desgnated asacrimind offense. The skid markst the accident
show that Lantern was completdy within the northbbound lane before the acadent occurred.  According

to thelogic of Williams, Durn would not have been injured if he had not made an improper |eft turn.

However, we cannot equiate making aleft turn with operating avehide with a.20% blood acohol content

levd. Durn'sleft turn was not the arimind activity that causad Lanten to give chase. Asin Perry, the

officer'sconduct  had nothing to do with the dleged crimind activity. Lantern's pursuit was causad by
another speeding vehide, Durn's action was merdy fortuitous.

[The datute] is not designed to protect grosdy negligent or intentiona

tortfeasors from ligbility where the fact thet the vicim is engaged in

aimind adivity is merdy fortuitous and has no rdaion to the transaction

out of which the ligbility would arise. 1t would be anomaous to sugged,

for example, that arecklesdy negligent officer who runsdown apededtrian

on the Sdewak, escapes liability on a showing that the pedestrian was

then and there in possession of untaxed whiskey.

This Court condrues datutes "to produce a harmonious

condusonconggent with commonsenseand naturd judice™ Middleton

v. Lincoln County, 122 Miss. 673, 84 So. 907, 909 (1920). Because

the Officer's conduct did not have anything to do with the crimind activity

involved here, the City of Jackson's argument iswithout meit.
Perry, 764 So. 2d a 378-79.
24. 1t would defy common senseand neturd justicefor usto hold that Durn'sdleged improper [eft turn
condtituted crimind activity which entitled the Department to immunity. There was no credible evidence
that Lantern had his Sren on when he attempted to pass Durn. The physcd evidence a the scene of the
accdent showsthat Lantern was traveing a ahigh rate of soeed. Wedfirmthedreuit court'sfinding thet
Durn was not engaged in crimindl activity a the time of the accident.

. WHETHER THE CIRCUIT COURT ABUSED ITS
DISCRETION IN DETERMINING DAMAGES.
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125. The Department, while not conceding lidhility, arguesthat the circuit court abused itsdiscretion by
(1) awarding $148,000in damagesfor pain and suffering, emationd digtress and permanent disability when
the amount was not supported by the evidence, and (2) nat determining the extent of Durn's negligence.
It asks us to remand the issue of ligbility for a determination of comparaive fault and to reverse the
damages avard by reducing the amount with an gppropriate remittitur.
126. The Depatment arguesthet thecircuit court'saward of $148,000 for pain and suffering, emotiond
digtress, and permanent disghility was arbitrary and based on speculation. 1t contends thet the amourt is
twelve timestheamount of any measurable damages, that the dircuit court offered no explanation asto how
it caculated the amount, and thet the amount was not supported by any medicd evidence.
127. We determine on acase-by-case method whether an avard isexcessve. Brandon HMA, Inc.
v. Bradshaw, 809 So. 2d 611, 621 (Miss. 2001).

[1]tisprimerily the province of thejury [and, in abench trid, thejudge] to

determine the amount of dameages to be awarded]. T]he award will

normally not be 'sst asde unless so unreasonable in amount as to drike

markind a firgd blush as bang beyond dl messure, unreasonadle in

amount and outrageous™ Foster v. Noel, 715 So. 2d 174, 183 (Miss.

1998), quatingHarveyv. Wall, 649 S0.2d 184, 187 (Miss. 1995). We

view the evidence in the light mogt favorable to the verdict.
Brandon HMA, Inc., 809 So. 2d at 621.
128. We have uphdd awvards that were forty times the amount of the medicd dameges Edwardsv.
Ellis, 478 So. 2d 282 (Miss. 1985); fourteen timesthe amount of dameges, Purdon v. L ocke, 807 So.
2d 373 (Miss 2001); and thirty-eght times the amount of dameges, Gatewood v. Sampson, 812 So.
2d 212 (Miss. 2002). We reduced an award of $532,000, of which dmost $500,000 wasfor futurepain
and suffering, to $232,000, finding thet the evidence for pain and suffering did not jutify the amount of the
award. Entergy Miss. Inc. v. Bolden, 854 So. 2d 1051 (Miss. 2003) In Lipsey, we uphdd an

11



award of $25,000 for pagt phydca pain and suffering and menta anguish. 834 So. 2d a 694. In Perry;,
we uphdd an award of $100,000 for pain and suffering when the plaintiff was confined to awhedchair for
four months after the accident and had to relearn how to walk. 764 So. 2d 380.

129. Attrid, Durntedtified that he dill suffered from heedeches, had musde spasmsin hislegs and thet
theleft 9de of hisbody was dill giving him problems He dso tetified that he was so stressed about not
being adle to support hisfamily because of hisinability to work during his recuperation that he consdered
leaving his wife, and that he was condantly arying. William Barr, M.D., tedified that Durn had a 10%
permanent physica imparment, and that he would continue to have pain whenever he engaged in heavy
physcd activities Durn'swifetestified that he was unable to work the odd jobs he performed onthesde
to earn extra money, such as cutting trees, yard work, plumbing, and laying carpet. Durn hed alife
expectancy of 35.1 years

130.  The Department ds0 argues it was error for the drcuit court not to take Durn's negligence into
acoount when awarding dameages. A drcuit judge, Stting asatrier of fact, isaccorded great deference but
his finding is trested the same as a jury verdict when he or she ignores the weight of the evidence
Jackson v. Daley, 739 So. 2d 1031, 1039 (Miss. 1999). Wehavehddthat "[g] party hasaright to have
juryingructionson dl materid issues presented inthe pleadings or evidence™ Gloriosov. Young Mens
Christian Ass'n of Jackson, 556 So. 2d 293, 295 (Miss 1989). A party isentitled to acomparative
negligenceingruction only if credible evidence supportstheingruction. Haggertyv. Foster, 838 So. 2d
8, 955 (Miss. 2002).

131.  The Depatment afirmetivey pled comparaive negligence as adefensein its answer and placed

evidence of Durn's negligence before the drcuit court. The drcuit court heard testimony thet Durn began
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to turn fifty feet before hereached thel ot entrance, and thet Lantern had dready overtaken the northbound
lane atempting to pass when Durn began to meke hisleft turn.
132.  Wefindthedrcuit court did not abuseitsdiscretion asto theamount of dameges. Durn'semationd
wdl-baing and ahility to do different types of physicd labor was wel documented. Durn dso suffered a
10% impairment thet would limit his ability to perform the jobs he peformed outsde of his regular
employment.
133.  However, we find the drcuit court faled to determine if comparative fault should be assgned to
Durn, and, whether the award of damages should be reduced accordingly. We therefore reverse the
judgment and remand to the dircuit court.
CONCLUSION

134.  Wedfirm thedrcuit court's findings that Lantern acted in reckless disregard of Durn's ssfety and
wedl-being and thet Durn was not engaged in aiimind activity a thetime of the accident. Wereversethe
judgment and remand this case for the drcuit court to determine Durn's comparative faullt, to consder
compardive fault in avarding dameges, and to make anew award.
135. AFFIRMED IN PART; REVERSED AND REMANDED IN PART.

PITTMAN, CJ., SMITH, P.J., COBB AND GRAVES, JJ., CONCUR. McRAE,
P.J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. EASLEY AND

CARLSON, JJ., CONCUR IN PART AND DISSENT IN PART WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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