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IRVING, J., FOR THE COURT:
1. This gpped arisesfrom adecison of the Circuit Court of Lauderdale County affirming the decison
of the Board of Review of the Missssppi Employment Security Commisson (MESC) denying
unemployment benefits to Frank Gordon. Fedling aggrieved, Gordon appeds and assigns as error the

determination by the circuit court that substantial evidence exigts to support the finding by the MESC that



he was terminated because of misconduct asthat term is used within the gpplicable statutes and decisond
law.
92. We find that the decision of the MESC, considered via the appropriate standard of appellate
review, lacks evidentiary undergirding. Therefore, we reverse and render the decison of the MESC and
the order of thetrid court affirming the decision and remand the case to the MESC for adetermination and
an award of unemployment compensation benefits.
FACTS

113. Frank Gordon was employed by Riley Hospital as a housekeeper from December 6, 2000, to
January 23, 2001. On January 23, 2001, Gordon's supervisor discovered Gordon bringing dirty linen
through the clean linen area. The hospitd’ s policy required that dirty linen be brought through a separate
door because clean linen must be kept separate from dirty linen. Asaresult of thisincident, Gordon was
terminated from his employment with Riley Hospitdl.
14. After Gordon's termination, he filed for unemployment benefits. The clams examiner initidly
investigated by interviewing Gordon. The hospitd’ s representatives were also interviewed. Gordon was
disqudified for unemployment benefits on the basis of misconduct. Gordon appeded and after the hearing,
the referee made the following findings of fact and opinion:

The claimant worked for Riley Hospital, Meridian, Mississippi, from December 06, 2000,

until January 23, 2001, as a housekeeper. He was discharged for violation of company

policy and for curaing his supervisor when she confronted him. The clamant transported

soiled linen though the dean linen areawhich is a violaion of the infection control policy.

The clamant was advised of the employer’s policies at the time that he was hired, and

sgned a department hazardous materias and waste training record that he received

traning. The clamant has denied that he had been trained concerning the transportation
of soiled linen. However, he did admit that he cursed his supervisor.
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Inthis case, the referee redizes that thereis conflicting testimony. However, more weight

is placed on testimony of the employer and certain documents of evidence. Theclamant’s

actions did rise to the level of misconduct as that term is used in the law. The decision of

the clams examiner will be modified as to the beginning date of the disqudification period

only.
5. Gordon appeded to the Board of Review (Board), and the Board affirmed the referee’ sdecision.
Gordon then appealed to the Circuit Court of Lauderdale Country which affirmed the decison of Board
of Review of the MESC. Additiond pertinent facts will be rdated during the discusson of the issue.

ANALY SIS AND DISCUSSION OF THE ISSUE

6.  An gppelate court’ sreview of adecison of the MESC islimited. Booth v. Miss. Employment
Sec. Comn'n, 588 So. 2d 422, 424 (Miss. 1991). “When reviewing adecison of the MESC, this Court
mugt affirm when the decison is supported by substantid evidence”” Reeves v. Miss. Employment Sec.
Comm'n, 806 So. 2d 1178, 1179 (16) (Miss. Ct. App. 2002).
17. It iswell established that this Court will give great deference to an adminigtrative agency's findings
and decisons.  Allenv. Miss. Employment Sec. Comm'n, 639 So. 2d 904, 906 (Miss. 1994). “Wewiill
not reweigh the factsin a given case or attempt to substitute our judgment for the agency'sjudgment.” 1d.
“We will overturn an agency's decison only where the agency's order: 1) is not supported by substantia
evidence, 2) is arbitrary or capricious; 3) is beyond the scope or power granted to the agency; or 4)
violates a person's condtitutiona rights” 1d. “In any judicid proceedings under this section, the findings
of the board of review as to the facts, if supported by evidence and in the absence of fraud, shal be
conclusive, and thejurisdiction of said court shdl be confined to questionsof law.” Miss. CodeAnn. 8 71-
5-531 (Rev. 2000).

118. Theissue before usiswhether Riley Hospita presented substantia, clear and convincing evidence

that Gordon was terminated for misconduct as that term is defined in our statutory and decisond law,



thereby undergirding the MESC's decisionto deny unemployment compensation benefits. Stated another
way, the issue is whether the decision of the MESC, denying unemployment compensation benefits to
Gordon, is arbitrary and capricious and not supported by substantia evidence.

T9. Robin Edwards, Gordon's supervisor, testified that when she confronted Gordon about bringing
the dirty linen through the clean linen door, he said, "I'mtired of the m-----f------ telling mewhat | canand
cannot do. If | want to bring the m----- fommo- sheets through here, | will." Edwards testified that she
reported theincident to her supervisor, Roy Childs, that Childs called Gordon into Childss office but that
she did not go in the office with Gordon.* After the office consultation, Childs terminated Gordon.

910. Edwards dso testified that Gordon knew that bringing dirty linen through the door in which clean
linenwas moved was aviolation of the hospitd's policy. When she was asked by the claims referee how
Gordonknew it was against the hospita'spolicy, Edwardsanswered, "[b]ecause he knew, becausehewas
told therulesand procedures.” Therefereethen asked Edwardswho informed Gordon of the procedures,
and sheanswered, "[w]heresthat piece of paper? It'sthisprocedureright here, Kathy Brown." Pursuant
to the referee's request, Edwards showed the piece of paper to thereferee. What was shown wasaone-
page document entitled " Department Hazardous M aterid sand Waste Training Record— To becompleted
before employees first work assgnment.” The document indicated, by a check in the yes column, that
employeetraining had been provided for a number of things regarding the handling of hazardous materids,
but it did not contain any indication that Gordon had been ingtructed or trained in the handling of dirty linen.
This document contained the signature of Gordon as employee and the signature of Cathy Bryant as

instructor.

1 Childs did not testify at the hearing, and no evidence was offered as to Childs's reason for the
termination.



f11. Cathy Bryant did not testify, and neither did Kathy Brown, the person that Edwardsidentified as
having informed Gordon of the rules and procedures relating to the handling of dirty linen. Perhaps,
Edwards meant to identify Cathy Bryant, as opposed to Kathy Brown, as the person who informed
Gordonof therules. Inany event, asdready observed, neither Bryant nor Brown testified. After Edwards
produced the "Department Hazardous Materids and Waste Training Record” as proof, which it was not,
that Gordon had been ingtructed on the handling of dirty linen, CurnisUpkinswith the Missssppi Hospitdl
Asociation Diversified Services who was representing the hospital intervened:

Upkins: I'll show you a copy of one of the manuds that is shown to employeesin that
infection control area.

Q. (by referee) Did this go dong with this?

Upkins: Y es maam.

Q. (by thereferee) Okay, let the record show that Mr. Upkins has handed me acopy
of an Infection control, page 3 of 4, and has highlighted linen, deen linen will not
be trangported nor moved through the same pass as soiled linen. Isthisthe copy
from the handbook?

Upkins: From the manua, Infection Control Manud.

Gordon, who represented himsdf in the hearing before the referee, objected to both documents.
12. Edwards admitted that an employee would not be fired for asngle incident of moving dirty linen
though the clean linen area. Thisiswhat the records shows:

Q. Alright. Isthis grounds for automeatic termination, to movethiscleanlinen, | mean
dirty linen on the clean linen Sde? | mean is tha one thing there, would that be
enough to discharge somebody? Ms. Edwards?

A. No, it wouldn't.

Q. Okay, and did anything ese happen on that day that he brought the dirty linen
through the clean sde?



A. Y es, he was insubordinate toward me.
Q. Okay, And what did he say?
A. He said I'm tired of the m-----f------ telling me what | can and cannot do. If |

want to bring the m----- f------ sheetsthrough here, I will. And hetook it through
there anyway, and waked out and dammed the door.

Q. Okay. And did you report thisto your supervisor?
A Yes, | did.

Q. And what was the result of that?

A. He, he.

Q. Who did you report it to?

A Roy Childs.

Q. And who terminated him?

A. Roy Childs.

O

Okay, had anything like this ever happened before?

>

No, it hadn't.

Q. Okay, was there anything el se that would have brought about his discharge?

A. No.

113. Beddesthe statement by Upkins, who was not sworn to give testimony at the hearing, there was
no evidence that Gordon had been given acopy of the Infection Control Manua or that he had even seen
it before. The one sheet which was extracted from the manual does not bear Gordon's Sgnature. The

"Depatment Hazardous Materids and Waste Training Record" sheet which Gordon signed does not



indicate that any documents were attached to it. It gppears to be a complete document in and of itsdlf.
Gordon testified that he did not get a copy of the infection control policy.

114.  Gordon adso tedtified that the door, through which hewould have normdly carried the soiled linen,
was locked and that he waited approximately thirty minutes for his supervisor to unlock it. He further
testified that he was trained by someone named Fred and that Fred told him that if the dirty linen door was
locked, he should take the dirty linen through the other door, the one for the clean linen. Additiondly,
Gordon testified that "No one ever told me that that was, | wasn't supposed to go through that door, until
that Sunday morning | camein. Alright." Moreover, hetedtified that Edwards " came down there hallering,
and she was cursing when she came down there” He admitted, however, that she was not cursing him.
He further admitted that he also cursed but denied that he cursed Edwards. He admitted to saying, "I'll be
damned, just like that, | couldn't do my work."

115. The only reason that was offered during the hearing for Gordon's termination was the incident
concerning the movement of the dirty linen. That explanation was offered a the very beginning of
Edwardss testimony:

Q. And what was the specific incident that happened on the last day he worked to
cause his separation?

A. Hewas, he was bringing dirty linen through the clean side of the laundry, which
that's againgt the rules and procedures of the hospital.

116. We perhaps can infer that the verba atercation between Edwards and Gordon adso may have
played a part, dthough no one, not even Edwards, testified that wasthe reason. She smply testified that
the altercation occurred and that she reported it to her supervisor. She was not in the office with Gordon
and Childs when Childs terminated Gordon. Gordon testified that Childs did not give him an explanation

for the firing, that Childs just said, "well, you're gone, just like that." No one testified that the dleged



profanity by Gordon was efficacious in bringing about his termination. No evidence was presented
regarding the hospital's policy on profanity if indeed it had one. While there were some statements made
by hospital officiasduring theinvestigetive stage that Gordon wasterminated because of hisuseof profanity
toward hissupervisor and that use of profanity isgroundsfor autometic termination, no such testimony was
given during the hearing before the referee.
17.  InWhedler v. Arriola, 408 So. 2d 1381 (Miss. 1982), our supreme court stated that “conduct
may be harmful to [an] employer's interests and jugtify the employee's discharge; nevertheless, it evokes
the disgudlification for unemployment insurance benefitsonly if itiswilful, wanton, or equaly culpable.” 1d.
at 1383 (quoting Jacobs v. Cal. Unemployment Ins. Appeals Bd., 25 Cal. App. 3d 1035, 1037, 102
Cal. Rptr. 364, 366 (1972)).
118.  Section 71-5-513 A(2)(b) of the Missssippi Code of 1972, providesthat "an individual shall be
disqudified for [unemployment] benefits . . . for misconduct connected with his work if so found by the
commission." Miss. Code Ann. § 71-5-513 A(1)(b) (Rev. 2000).
119. TheMissssppi Supreme Court has defined misconduct as:
conduct evincing such willful and wanton disregard of the employer's interest asis found
in ddliberate violations or disregard of standards of behavior which the employer has the
right to expect from his employee. . . cardlessness and negligence of such degree, or
recurrence thereof, as to manifest culpability, wrongful intent or evil design, and showing
anintentiona or substantid disregard of the employer'sinterest or of the employegsduties
and obligations to his employer, [come] within theterm. Mereinefficiency, unsatisfactory
conduct, failurein good performance astheresult of inability or incapacity, or inadvertence
and ordinary negligence in isolated incidents, and good faith errors in judgment or
discretion [are] not considered misconduct within the meaning of the statute.

Whedler, 408 So. 2d at 1383. “The employer bears the burden of showing misconduct by clear and

convincing evidence” Trading Post, Inc. v. Nunnery, 731 So. 2d 1198, 1202 (115) (Miss. 1999).



920. Based on the facts discussed in the earlier portion of this opinion, we find that the employer, Riley
Hogspitd, failed to demondtrate by substantid, clear and convincing evidence that Gordon was terminated
for misconduct in connection with hisjob. Therefore, wefind that the decision of the MESC was arbitrary
and capricious, lacking substantid evidentiary anchor.

921. Therewasno competent evidence that Gordon wasever told about the prohibition of bringing dirty
linenthrough the clean linen door. The direct evidence offered on this point by the hospita representative,
Robin Edwards, was based on her knowledge of a form that had nothing to do with procedures for
handling dirty linen. Upkins attempted to fill the gap, but he was not a hospital employee. Moreover, he
did not testify as to what Gordon was told about handling dirty linen. He produced a page from the
infection control manua which spoke to the procedure for handling dirty linen, but he could only give
generic testimony that the manua was "shown to employees in that infection control area” Moreover,
Edwards, the hospitdl's representative, admitted that what Gordon did regarding the movement of thedirty
linen would not be grounds for dismissal.

722. Aswe have dready observed, a satement was made during the investigative stage that curang
results in an automatic dismissd. No such statement or testimony to that effect was given a the hearing
whichformsthe evidentiary record for our review. Therecord of theinvestigative interview was not made
an exhibit to the hearing.

123.  While the referee found that Gordon "was discharged for violation of company policy and for
cursing his supervisor when she confronted him," the record does not support thisfinding. No one a the
hearing testified that Gordon's cursing his supervisor wasthe reason for histermination, and the employer's
witness, Edwards, tetified that it was not company policy to terminate an employee for a Sngle act of

bringing dirty linen through the clean linen door. The Board of Review of the MESC adopted the findings



of fact and opinion of the referee. Under our standard of review, we are bound by any factua findings of
the Board of Review which, inthe absence of fraud, are supported by evidence. Miss. CodeAnn. 871-5
531 (Rev. 2000). As there was no evidence adduced at the hearing that Gordon was terminated for
violaing company policy or cursing his supervisor, we are not bound by that finding of the Board of
Review.

924.  Atthehearing beforethereferee, the employer had the burden of proving disqudifying misconduct
on Gordon's part by substantial, clear, and convincing evidence That did not happen as the only reason
givenat the hearing for terminating Gordon wasthat he brought dirty linen through the clean linen door, and,
as has dready been noted, the employer admitted that that conduct was not grounds for termination.
125. Evenif there had been evidence to support the Board of Review's finding that Gordon was
terminated for cursing his supervisor, thereby binding us to accept that fact, we would not find that finding
as digpogtive of the issue of whether the employer proved by substantid, clear and convincing evidence
that Gordon was terminated for disquaifying misconduct.

926. Agan, as we have noted elsewhere in this opinion, the record of the hearing contains not one
gdintilla of evidence relating to the employer's policy, if indeed it had one, on the consequences of an
employee's use of profanity in the workplace, directed to a superior or anyone else. Even if there were,
the evidence is clear that this was a single, isolated incident of using profanity. Gordon had no prior
incidents. Moreover, whilethe profanity incident was characterized asan act of insubordination, therecord
does not clearly support that characterization. It isnot clear whether Gordon had already moved the dirty
linen through the clean linen door when Edwards confronted him. Based on one portion of Edwardss
testimony, one can conclude that he had not aready gonethrough the clean linen door when she confronted

him, yet portions of his supervisor's testimony seem to indicate that she confronted him after discovering

10



that he had dready moved the dirty linen. However, whether he had or had not done so is not outcome
determinative because again, thiswould be asingle incident of insubordination.

927.  We acknowledge that insubordination does fal within the scope of misconduct as it relates to
unemployment compensation cases.  Insubordination is defined as "a congant or continuing intentiona
refusal to obey adirect or implied order, reasonable in nature, and given by and with proper authority.”
Gore v. Miss. Employment Sec. Comm'n, 592 So. 2d 1008, 1010 (Miss. 1992) (quoting Smsv. Bd.
of Trustees, Holly Sorings Mun. Separate Sch. Dist., 414 So. 2d 431, 435 (Miss. 1982)).
“Insubordination may amount to misconduct.” Young v. Miss. Employment Sec. Comm'n, 754 So.2d
464, 466 (17) (Miss. 1999).

928. There is no subgtantid, clear and convincing evidence that Gordon congtantly, continualy and
intentionally disobeyed adirect order from his supervisor. Thereis evidence that he may have done so on
one occasion, but that one occasion does not rise to the leve of insubordination as defined in Gore.

129.  We do not question that the employer had a legitimate basis for terminating Gordon, but a
termination for cause does not necessarily mandate that unemployment benefits be denied. Misconduct
giving riseto adenia of unemployment compensation benefits must meet the requirements of Wheeler.
130.  Here, it isundisputed that Gordon had been waiting for gpproximately thirty minutes for the door
to be unlocked so that he could move the dirty linen through the proper door. He testified that he was
angry for having to wait so long as he had other work that he needed to get done. Under these
circumstances, dthough it is perhgps understandable why hewas miffed, there till was no judtification for
using profanity toward his supervisor. But by the sametoken, it is more than a stretch to say that what he

did in this one single incident was the equivdent of a "willful and wanton disregard of [his] employer's
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interest asis found in deliberate violations or disregard of standards of behavior which the employer has
the right to expect from hisemployee” Wheeler, 408 So. 2d at 1383.
131. Thedissent citesMississippi Employment Sec. Commissionv. Hudson, 757 So. 2d 1010 (Miss.
Ct. App. 2000) in support of its contention that Gordon's sole, single act of cursing hissupervisor risesto
the levd of a disqudifying act of insubordination and misconduct. With respect, we must say the dissent
hasmisread our holdingin Hudson.  InHudson, the employee was denied unemployment benefits " based
on her refusd to perform her assigned tasks and for her use of profanity directed towards her team leader
and supervisor.” 1d. at 1012 (16). Theemployeerepeatedly refused to perform her assigned tasks despite
the supervisor's attempts to teach her how to perform thetasks. 1d. at 1014-15 (112).
132. For the reasons discussed, we reverse and render the decison of the MESC denying
unemployment compensation benefits and the order of the trid court affirming the decison of the MESC
and remand this case to the MESC for a determination and an award of benefits.
133. THE JUDGMENT OF THE CIRCUIT COURT OF LAUDERDALE COUNTY IS
REVERSED AND RENDERED AND THE CASE ISREMANDED TO THE MISSISSIPPI
EMPLOYMENT SECURITY COMMISSION FOR AN AWARD OF BENEFITS.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, MYERS AND
CHANDLER, JJ., CONCUR. GRIFFIS, J., DISSENTS WITH SEPARATE WRITTEN
OPINION JOINED BY BRIDGESAND LEE, JJ.

GRIFFIS, J., DISSENTING:
134. The mgority reweighs the evidence and subgtitutes its judgment for that of the adminidrative
agency, the Missssppi Employment Security Commission (“MESC”). Finding that the decison by the

MESC' s Board of Review was proper and neither arbitrary nor capricious, | dissent.
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135.  Thefinding of factsby the board of review isto be consdered conclusve“if supported by evidence
and in the absence of fraud.” Miss. Code Ann. § 71-5-531 (Rev. 2000). Our review is limited to
guestions of law. Id. The Missssppi Supreme Court explained this sandard of review in Allen v.
Mississippi Employment Security Commission, 639 So. 2d 904, 906 (Miss. 1994):

This Court’ sstandard of review of an adminidrative agency’ sfindingsand decisonsiswell

edablished. An agency’s conclusons must remain undisturbed unlessthe agency’ sorder

1) is not supported by substantia evidence, 2) isarbitrary or capricious, 3) is beyond the

scope or power granted to the agency, or 4) violates on€e's constitutiona rights. A

rebuttable presumption exigts in favor of the administrative agency, and the chalenging

party has the burden of proving otherwise. Lasdlly, this Court must not reweigh the facts

of the case or insert its judgment for that of the agency.
136. The board of review determined that Gordon's actions, comments and conduct constituted
misconduct. Indeed, Gordon's violation of his employer’s instructions and policy appears blatant.
Although he may have been angry and miffed, he had no excuse for violating the hospital’s policy. The
hospital admitted that one incident of moving soiled linen through the clean linen areawas not grounds for
termination. However, the hospital terminated Gordon for being insubordinate in his response to his
supervisor. When he was confronted with his error, Gordon responded with abusive, vulgar and profane
language. The board of review found substantia credible evidence to support a conclusion that Gordon
made the statement “I’ m tired of m----- f------ telling mewhat | can and cannot do. If | want to bring the
m----- femmee- sheets through here, | will.” The mgority refersto this as Smply the profanity incident and
concludesthat thiswasnot misconduct. Wemust |ook at both partsof Gordon’ soutburst at hissupervisor.
137. First, Gordon's statement that “1’m tired of m----- f-mme- telling me what | can and cannot do”

clearly indicated that he neither respected nor intended to follow his employer’s ingtructions and policy.

For ahospitd, it is extremey important that the ingtructions and policy be followed, especidly inthe area
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of infection contral. It wasforeseeablethat Gordon’ s actions could cause the spread of infection and lead
to the further injury or degth of patients.

1138.  Second, Gordon’s statement to his supervisor that “ If | want to bring the m----- f------ shests
through here, | will” dearly indicated that he had no intention of following his employer’s ingtruction or
policy in the future. This statement can only be characterized as a willful or deliberate refusa to comply
with necessary rules and regulations. Indeed, Gordon's statement blatantly indicated his past and future
intent to disregard his employer’s directives. The potentid result was a serious risk to the hedth of the
hospitd’ s patients.

139.  When examined under the definition of misconduct established in Wheeler, Gordon's actions,
comments and conduct, clearly congtituted “conduct evincing such willful and wanton disregard of the
employer's interest as is found in deliberate violaions or disregard of standards of behavior which the
employer has the right to expect from his employee . . . wrongful intent or evil design, and showing an
intentiond or substantia disregard of the employer'sinterest or of the employee's duties and obligationsto
hisemployer . ...” Wheeler v. Arriola, 408 So. 2d 1381, 1383 (Miss. 1982).

140.  Furthermore, insubordination isincluded inthe definition of misconduct. Young v. Miss. Emp. Sec.
Comm'n, 754 So.2d 464, 466 (17) (Miss.1999). InMississippi Employment Security Commission v.
Hudson, 757 So.2d 1010, 1012 (113) (Miss. Ct. App. 2000), we consdered whether vulgar and offensive
profanity condtituted insubordination. This Court affirmatively answered the “question of whether the
uttering of vulgar obscenities by an employee directed a their supervisor risestotheleve of adisqudifying
act of insubordination and misconduct.” 1d. a 1014 (Y12). We reversed the circuit court and reinstated
the board of review’s decison to deny benefits. Judge Thomas concluded that “[t]he evidencein thiscase

reveds that Hudson's utterings are the result of her displeasure with her supervisor's repeated orders to
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perform an authorized and reasonable task. We cannot say that suchan incident does not riseto theleve
of adisqudifying act of insubordination and misconduct.” Id.

41.  Unfortunately, profanity in the workplace is al too common. At one time, profanity toward a
supervisor, in and of itsdf, would be sufficient to find an employeeinsubordinate. However, the sandards
of our society have been, and by this decisonare further lowered to accept or overlook such outbursts of
abusive, vulgar and profane language. Hudson stands for the proposition that profanity in the workplace,
coupled with other words or actions, can be sufficient to establish misconduct or insubordination. Theonly
diginction is thet there was more than one profanity incident in Hudson. Here, while there was only one
incident, the words Gordon chose to use dong with the profanity clearly expressed that he did not and
would not follow his employer’s policy.

42. Gordon's employer chose not to place its patients at risk and terminated Gordon immediately for
his misconduct and insubordination. MESC correctly determined that Gordon's actions, comments and
conduct condituted misconduct, which disqudified him from unemployment compensation benefits.
Certainly, Gordon’ sresponseto hissupervisor’ singructionwasinsubordinate. Accordingly, | would affirm
the decisions of the MESC and the circuit court.

BRIDGESAND LEE, JJ., JOIN THIS SEPARATE WRITTEN OPINION.
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