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CHANDLER, J., FOR THE COURT:

1. Deborah Ann McDonad has appeded an order of the Circuit Court of Newton County that
afirmed, in tota, an order of the Workers Compensation Commission. The Commission found that
McDonad had sustained compensable injuries to both of her upper extremities which entitled her fifty
weeks of permanent partid disability benefits for the 25% loss of use of her left arm, and 100 weeks of
permanent partia disability benefits for the 50% loss of use of her right arm. McDonad contendsthat she

is entitled to 400 weeks of compensation for the total indudtrial loss of use of both arms plus pendlties,



minus permanent partid disability benefitspaid. Inafootnoteto her gppellate brief McDondd explainsthat
while she could legitimately makeaclaim for 450 weeks of compensation for permanent and totd disability
benefits, she has chosen not to "push the envelope”’ and has therefore limited her claim to 400 weeks of
compensation for tota indudtria loss of use of both arms.

FACTS
92. At the time of the hearing of this matter on July 5, 2001, McDonad was forty years old and had
ahigh school education but no additiona education or vocationa training beyond that. McDonad testified
that she began work asaseamstressfor |. C. |saacs Newton Company in 1982 or 1983 in a"back pocket
tacking" job which lasted gpproximately eight years. Sheleft the Newton Company to go to work for Bon-
Home Shirt Factory at ajob which lasted about ayear. McDonald returned to the Newton Company in
1993 to a"hemming" job. She was in the performance of her hemming job when the injury occurred.
113. On or about September 17, 1996, McDonald was "pulling on pants when she felt a pulling
sensation in her wrigts™” She received medicd treatment and eventualy underwent surgery on one wridt.
After about Sx weeks McDondd attempted to return to her hemming job, but was unable to perform the
duties of thejob. Shewasthen assgned to alighter duty job asa"reece." Because of the repetitive nature
of the reece job McDonad was unable to perform those duties. She dso experienced great difficulty in
performing asubsequent job to which shewasassgned. However, McDonad worked at her last assigned
position until on or about April 21, 1998, when she underwent surgery to her other wrist. The Newton
Company closed its plant sometime shortly thereefter.
14. Prior to McDondd'sinjury aswell assubsequent to her injury sheworked for her church onapart-
time basis as a custodian. McDonad testified that she performed a full range of custodid duties a the

church prior to her first wrist surgery but said that since the surgery the church has been significantly



accommodating to her physica limitations. She is no longer required to vacuum and is alowed
discretionary breaks to reduce the stress on her physically.

5. McDondd tedtified that she sought employment with numerous employersin the Newton County
area. She also tedtified that she was not offered ajob with any of the other Newton Company plants after
her plant closed, but stated that at any rate she would not be able to perform the duties of her old job. It
wasaso her testimony that Snce her last surgery she hasvery little gripping strength and her hands go numb
causing her to drop things. McDondd admitted that, on the advice of counsd, she refused the assstance
of the Newton Company's vocationad expert in locating ajob.

T6. Jennifer Oubre was called as an expert witness by the Newton Company. Oubre admitted that
McDonad probably could not return to her assembly line job at the Newton Company; however, it was
her opinion that McDonad is employable.

17. McDonad's tregting physician, Dr. James Green, diagnosed her with carpa tunnel syndrome of
the right wrist and early carpa tunnd syndrome of the left wrist. Carpd tunnd surgery was eventualy
performed on both wrists. McDonadd was assgned a 5% impairment to the left wrist with limitations of
no repetitive use of both hands over an extended period of time.

18. Another of McDondd's treating physicians, Dr. Sheila Lindley, referred McDondd to the St.
Dominic Memorid Hospitd Hand Management Center for a functiona capacity evduation. McDondd
was assigned a 10% impairment of the right armand a 0% impairment of the left arm. Shewasrestricted
to "[n]o overhead work of any nature including occasond overhead, no lifting greater than 15 pounds
occasondly, no greater than 20 pounds of pulling or pushing, and no bilaterdly repetitive motion.”

McDonad was dso diagnosed as having significant problems with cold exposure in both hands.



T9. The adminigrativelaw judgefound that the preponderance of the evidence showed that McDonad
had suffered a medica imparment beyond the medica imparment ratings assigned. It was the
adminidrative law judge'sfinding that McDondd had suffered a25% loss of industria use of the left upper
extremity and a50% lossof indudtrid useof her right upper extremity. Theadminigtrative law judgefurther
found that McDondd was entitled to pendties and interest as provided by Missssippi Code Annotated
Section 71-3-37 and reasonable and necessary medica services and supplies as the nature of her injury
and the process of her recovery may require, consistent with Mississippi Code Annotated Section 71-3-15
and the Medical Fee Schedule.
110. Theadminidrativelaw judge'sorder awarded benefitsfor aperiod of 37.5weeksas compensation
for disability to McDondd'sleft arm and 75 weeks as compensation for disability to her right arm. The Full
Commissionfound that " because the maximum compensation payablefor totd lossof use of anarmis200
weeks, we hereby amend this provision in the Order to provide that Deborah McDonald is entitled to 50
weeks of permanent partid disability benefits for the 25% loss of use of her left arm, and 100 weeks of
permanent partiad disability benefits for the 50% loss of use of her right arm.”

ANALYSIS
11. The standard of review in worker's compensation casesislimited by the substantial evidencetest.
This Court will not reverse the decision of the Workers Compensation Commission unlessit findsthat the
decison is clearly erroneous and contrary to the overwhelming weight of the evidence. Smith v. B.C.
Rogers Processors, Inc., 743 So.2d 997, 1002 (1 13) (Miss. Ct. App.1999).
M12. McDondd contends that on the basis of the criteriaset forth in Meridian Professional Baseball
Clubv. Jensen, 828 So. 2d 740 ( Miss. 2002), the Commission wasrequired to find that she has suffered

atota indudtrid loss of useto each arm. In Meridian Baseball, Blair Jensen, atwenty-one-year-old high



school graduate suffered an injury to hisleft am while employed as a professona baseball player for the
Meridian Brakemen. Jensen had worked as a sports coach, construction worker and produce packer
between baseball seasons. Hisaverageweekly wage at thetimeof theinjury was $187.50. After theinjury
Jensen worked a variety of part-time jobs while going to school. By the time of his hearing for workers
compensation, he wasworking full time a amedica clinic and making gpproximately $320 aweek, while
continuing his education a Fresno State University. 1d. at (1 2).

113.  Eventhough the opinion of the medicd experts was that Jensen's arm was only 7% functiondly
impaired after maximum recovery, Jensen sought workers compensation benefitsfor full occupationd loss
of use of hisleft arm, because the medical evidence dso indicated that hewould beunableto returnto "his
usud profession as a baseball catcher” and was permanently restricted from work requiring repetitive
overhead lifting. Id. at (1 3).

14. The adminidrative law judge found that even though Jensen could no longer play professond
basebdl he earned as much or more working part time while going to college than he did as a basebdl
player and awarded benefits for a 25% occupationd loss of use of hisleft am. 1d. a (14). The Full
Commissionaffirmed, and Jensen gppedled. The circuit court ruled in Jensen's favor finding thet total loss
of useto ascheduled member occurs when aclamant isunable to perform the " substantial acts of hisusud
employment” and that "usud employment” refersto acdlamant'sjob a thetimeof injury. Id. a (15). This
Court reversed the circuit court's judgment and reingtated the order of the Commission finding that, while
the Commission must look to the evidence to determine if the damant could ill perform the subgtantia
acts of his usud employment, the phrase "usud employment” has a broader meaning than the job held by
the clamant at the time of injury and that Jensen's recent jobs, activities and education congtituted

subgtantia evidence to support the Commission's finding of lessthan atotd lossof use. 1d. at (1 6).



15.  Ongrant of certiorari, the Missssppi Supreme Court, in affirming this Court, found that

Jensen was not entitled to full occupationa lossfor injury to hisarm, ashe suffered no loss of wage-earning
capacity. Nevertheless, in reaching this conclusion the court held that where a permanent partia disability
renders a worker unable to continue in the podition held at the time of injury, such inability creates a
rebuttable presumption of total occupationd loss of the member, subject to other proof of the claimant's
ability to earn the same wages which the claimant was receiving a the time of injury. 1d. at (121). The
court held that the presumption arises when the claimant establishes that he has made a reasonable, dbeit
unsuccessful, effort to find work in hisusua employment, or presents other proof of hisinability to perform
the subgtantial acts of his usud employment. Id. Rebuttal can be shown by al the evidence concerning
wage-earning capacity, including the claimant's education and training, age, continuance of pain, and any
other related circumstances. 1d.

116. Inthe case a bar, the Commission found that the substantid evidence supported that McDondd
suffered a permanent partid disability to each of her arms which rendered her unable to continue in the
position she held at the time of her injury. On the bass of Meridian Baseball, such inability created a
rebuttable presumption of total occupationa |oss of the members, subject to other proof of the clamant's
ability to earn the same wages which the clamant was recalving a the time of injury. Id. at (1 21). The
question this Court must answer is whether the Newton Company successfully rebutted the presumption
of total occupationd loss of the memberswith proof of McDonad's ability to earn the same wageswhich
she was recaiving a the time of injury.

17.  The proof was that al of the jobs McDonad had held prior to her injury were assembly
line/production tasks which required the repetitive use of her hands and arms for grasping and lifting. As

aresult of her injury, McDondd isforever barred from the performance of thiskind of activity. Atthetime



of the hearing, McDondd was forty years old with only ahigh school education. Her only employment at
that time was as a part-time church custodian which paid wages that were far less than what she earned
in her previous job.
118. At the hearing before the adminigtrative law judge, the Newton Company offered no proof of its
own that McDonad possessed the ability to earn the same wages she was receiving a the time of injury
to rebut the presumption of total occupationd loss of use of her upper extremities. Inits appdlate brief, the
Newton Company dleged that:
Ms. McDonald was only 37 at the time she reached MMI. She has ahigh school degree,
whichisbetter than most Missssippians. Shehasadriver'slicenceand avehicle. Shehas
worked as a seamdtress performing many different tasks and not strictly the hemming job
she was performing in September of 1996. She hasworked asacustodian and supervised
othersin that position. Therefore, Mr. [sc] McDonad has many attributes and skills that
are transferable to other employment.
119. Thesumof thesedlegationsdo not rebut, in any meaningful way, the presumption that McDonald,
asareault of the industria loss of use of her arms, no longer possesses the ability to earn the samewages
that she was receiving at the timeof her injury. In her present condition, McDonad can best be described
asamanua laborer who no longer has the ability to labor. Sheis permanently and totaly disabled in the
use of her upper extremitiesto earn aliving. The Commission falled to acknowledge the implications of
such a disability in a person in McDondd's circumstances in its award of permanent partia disability
benefits rather than permanent total occupationd disability benefits.
920. Inthisregard, the Missssppi Supreme Court hasheld that "if aclaimant is permanently and totaly
occupationdly disabled, he should be entitled to compensation for apermanent total occupationd disability,

not apermanent partia disability. . . . To say that aperson with alossor loss of use of ascheduled member

has but a permanent partid disgbility fails to take account of loss of wage earning capacity.” Smith v.



Jackson Const. Co., 607 So.2d 1119, 1127 (Miss. 1992). The court went on to hold that permanent
partid disability benefits paid under "Section 71-3-17(c), including its familiar schedule, proceeds on the
faith that the worker will be able to resume the same or other employment after he adaptsto hisdisability.
If after this period of adjustment the worker remains permanently and totaly occupationdly disabled, he
by definition does not have a permanent partia disability and so the schedule found in Section 71-3-17(c)
cannot control.” 1d. a 1128. The court found that "[s]uch aperson should of right receive permanent and
total disability compensation. Any other result isatravesty of justice which denies an employeeinjured in
the course of his employment the compensation he is lawfully entitled to receive” 1d.

7121. "Where an employee suffers an injury covered by the schedule in Section 71-3-17(c) and where
that injury resultsin apermanent loss of wage earning capacity within Section 71-3-17(a), thel atter section
controls exclusvely and the employee is not limited to the number of weeks of compensation prescribed
in Section 71-3-17(c)'s schedule.” 1d.

722. The substantia evidence showed that McDondd, a forty-year-old high school graduate,
unsuccessfully sought employment, had no job skills other than performing manua labor, and was severdly
limited in performing manua labor due to her injury. The Commisson's award of compensation for a
permanent partid loss of scheduled members took no account of McDonad's loss of wage earning
capacity. "If aclamant is unable to earn wages despite only aloss or loss of use of a scheduled member,
then the daimant is permanently and totally disabled. Compensation for a permanent partial disability for
loss or loss of use of ascheduled member should only be applicable when a clamant has not sustained a
permanent and total occupationa disability.” 1d.

923.  The dissent concedes that under the holding of Meridian Baseball the presumption arose that

McDondd could no longer work at the position she held when shewasinjured. It dams, however, that



the presumption was overcome by evidencethat there were other positionsavailable for which McDonad
was suitable; therefore, this Court should affirm the Commission's decison.  As stated previoudy in this
opinion, the rebuttable presumption of total occupationa 10ss of members created by Meridian Baseball
must be overcome by proof of the clamant's ability to earn the same wages which the damant was
recaving a the time of injury. Nether the Commission, nor the Newton Company, nor the dissenting
opinion offered any proof of thet. In the absence of any proof that McDonald has the ability to earn the
same wages that she wasrecelving at thetime of her injury, sheis entitled to permanent and total disability
compensation.
924.  This Court finds that McDonadd sustained atotd loss of wage earning capacity and is entitled to
compensation pursuant to Mississppi Code Annotated Section 71-3-17(a). The judgment of the circuit
court isreversed and the cauiseisremanded to the Commisson for proceedings consstent with thisopinion.
125. THEJUDGMENT OF THECIRCUIT COURT OF NEWTONCOUNTY ISREVERSED
AND THISCAUSE ISREMANDED TO THE MI1SSI SSIPPI WORKERS COMPENSATION
COMMISSION FOR PROCEEDINGS CONSISTENT WITH THISOPINION. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO THE APPELLEES.

KING, PJ., BRIDGES, LEE, IRVING, MYERS AND GRIFFIS, JJ., CONCUR.

SOUTHWICK, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
MCMILLIN, C.J., AND THOMAS, J.

SOUTHWICK, P.J., DISSENTING:

726. The mgority concludes that McDonad has sustained a total loss of wage earning capacity. It
rejects the Workers Compensation Commission's fact-finding that the claimant was limited but not totally

disabled by injuries to her wrigts. Since | believe that there was substantia evidence upon which the



Commissioncould rely to award McDona d benefits based on apartid |oss of use of ascheduled member,
| respectfully dissent.

927.  Of central importance, the mgority argues that unless evidence isintroduced that the claimant can
earn the same wages as before the injury, sheis consdered totally and permanently disabled. Just to Sate
the propogition isto highlight its error. With respect, the workers compensation statues and the casdaw
do not create such an imbalance between clamants and employers. [If the evidence reveds that the
clamant cannot earn the level of wages as before but may gtill be gainfully employed despite a permanent
injury to ascheduled member, then there is some permanent disability but it is not total.

928. A hearing was conducted before an adminidtrative law judge. Offered into evidence were the
medicd records and affidavits of Dr. ShdliaLindley, Dr. James Green and St. Dominic-Jackson Memorid
Hospitd. Thejudge heard testimony from Jennifer Oubre who qudified as an expert witnessin vocationa
rehabilitation. Oubre testified that while McDonad was limited in the type of work she could do, she was
not unemployable. During the hearing, Oubre testified that based on the job search she conducted, the
following job titles were possihilities for McDonald: front desk clerk positions; security guards, cashier
positions, greeters, housekeepers, and switchboard operators. Jobs considered as non-repetitive light
positions were available. These positions were available within thirty miles of McDondd's home. Oubre
testified that in her opinion McDonald, with her restrictions, qudified for jobs. This opinion was based on
the qudifications of the physicians.

929. These postions certainly keep the principles of total loss of wage earning capacity from being
goplied. The mgority improperly invokes the rule that total incapacity that arisesfrominjury to scheduled
members may dill lead to anaward of benefits for totd, permanent disability. Smith v. Jackson Const.

Co., 607 So. 2d 1119, 1127 (Miss. 1992). In fact, the mgority grants benefits that the claimant never
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sought. As pointed out in McDonad's brief, the claimant has aways sought benefits specificaly based on
the scheduled member scheme and conscioudly did not "push the envelope”’ (the attorney's phrase) on
permanent, totd disability. | find that the claimant's atorney was correct and the mgority isin error.
130.  Theonly viableissue on gpped isnot totd disability, but whether thereisunder scheduled member
law, an indbility to perform the substantid acts of the usua employment. The Commisson awarded 50
weeks of permanent partia disability benefits for the 25% loss of use of her left arm and 100 weeks of
permanent partid disability benefits for the 50% loss of use to her right arm was correct. Asaminimum,
aclamant dwayswill receive benefits for a scheduled member injury based on the percentage of loss of
medica loss. Thebenefitsawarded by the Commission are greater than the medical limitation percentages,
and that is acceptable when thereis evidence that the injuries have caused agreater impact on theworker's
ability toearn aliving.

131.  Inarecent decision, the Supreme Court reiterated that theissuein ascheduled member casewhen
aclamant is seeking benefits for greater than the medicd limitations, is whether the injury "prevents the
worker from performing the substantial acts of hisusud employment.” Meridian Prof'l Baseball Clubv.
Jensen, 828 So. 2d 740, 746 (Miss. 2002). InJensen, the court declared that the job the claimant was
performing at the time of the injury was not "necessaxily the ‘usud employment.™ 1d. at 747-48. Instead,
the usuad employment is "broader in scope than the job held at the time of injury,” and includes "jobs in
which the damant has past experience, jobs requiring amilar skills," or other jobs for which the worker
issuited. Id. at 747.

132. Becauseof Jensen, thereis arebuttable presumption that arises once aclaimant with ascheduled

member injury presents evidence tha he or she is "unable to continue in the pogition held at the time of

11



injury. ..." The presumption isof a"total occupationd loss of the member, subject to other proof of the
clamant's ability to earn the same wages which the clamant was recelving & the time of injury.” Id.

133.  The presumption arose snce McDonad could no longer work at the position that she held when
shewasinjured. Evidence of other available positions was offered to rebut. According to Jensen, these
other positions are relevant to rebut the presumption if they are "jobs in which the clamant has past
experience, jobs requiring smilar skills, or jobs for which the worker is otherwise suited by his age,
education, experience, and any other relevant factud criteria” 1d.

134. 1 find no error in the Commisson's relying on the evidence that was received as rebutting the
presumption. There was substantial evidence of other positions for which McDonald was suiteble. She
received an award under scheduled member principles that was substantially higher than her medical
limitetions. We should &ffirm.

McMILLIN, C.J.,,AND THOMAS, J.,JOIN THISSEPARATE WRITTEN OPINION.
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