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GRIFFIS, J.,, FOR THE COURT:
1. Daetrus L. Pilate filed a bad faith action against American Federated Insurance Company
(“AmFed”), hisemployer'sworkers compensation carrier, and Mark Guillory, the claims adjuster for and
employee of AmFed, for fallure to adequately and promptly investigete and timely pay Pilate's clam for

temporary tota disability workers compensation benefits. The Circuit Court of Sunflower County granted



the motion for summary judgment filed by AmFed and Guillory. Pilate now gppedls. Finding no error, we
afirm.

FACTS
92. OnJanuary 21, 1995, Pilate was employed at Internationa Plastics Corporation (“1PC”) in Drew,
Missssppi. Pilae, amaterid handler, wasingructed to move alarge stack of chairs. While attempting
to move the chairs, he ft amuscle pull in hisback. He continued to work and completed the rest of his
shift, but failed to immediately notify his supervisor about the injury he had suffered.
113. A day or two after hewasinjured, Pilate returned to | PC and informed his supervisor, Homer Fair,
that he had injured hisback whilelifting chairsand was unableto work. Thefollowing day, Fair completed
and ddivered an on-the-job injury report to Dorothy Cummins, an |PC secretary.
14. Pilate was examined and treated by a severd doctors for hisinjury. OnJanuary 23, 1995, Pilate
sought initial medica treetment from Dr. Water Gough. Dr. Gough diagnosed Pilate with low back pain
and ordered x-rays. Thex-raysreveded an old compression of the L 1; otherwise, everything wasnormal.
5. OnFebruary 1, 1995, Pilate sought medica carefrom Dr. Nate Brownin Cleveland. Pilatevisited
Dr. Brown on February 8, February 20, April 19, May 3, and June 20, 1995. Dr. Brown's records
indicated that he saw Pilate on February 1, 1995, and Pilate indicated he had a history of low back pain
folowing a work accident on January 21, 1995. Dr. Brown diagnosed Pilate with lumbar strain and
released him to return to work on February 15, 1995. Dr. Brown eventualy referred Pilateto Dr. Rommel
G. Childress, an orthopedic speciaist in Memphis.
T6. Dr. Childress diagnosed Pilate with an acute lumbar spine strain and provided medicd care to

Rlate from February 23, 1995 through July 31, 1996. Dr. Childress concluded that Pilate reached



maximummedica improvement on May 3, 1995, and assigned Pilate apermanent partia impairment rating
of five percent.

7. OnApril 10, 1995, Pilatefiled apetition to controvert with the Mississippi Workers Compensation
Commisson (the “Commisson”). The Commisson sent acopy of Pilate's petition to IPC. Upon receipt
of the petition, |PC sent the petition to AmFed, its workers compensation insurance carrier.

8.  OnApril 27,1995, Pilate's claim was assigned to Guillory.* Guillory wasan employee of AmFed
and was assgned as the claims adjuster with respongbility for Pilate’ sclam. On April 28, 1995, Guillory
contacted Ellis Turnage, Pilate's counsd of record on the petition, and began communication on Pila€' s
daim. Guillory requested, and was granted, a thirty-day extenson of time to file an answer to Rilate's
petition. Guillory aso requested that he bedlowed to take Pilate’ s statement; Turnagerefused thisrequest.
On May 10, 1995, the Commission entered an order granting the extension to respond to the petition.
19. OnJdune1, 1995, Guillory initiated AmFed’ seffortsto obtain medical recordsfrom Pilate stresting
physcians.

10. OnJune 2, 1995, T. G. Bolen, as counsdl for AmFed, filed AmFed’ s answer to Pilate's petition.
Inits answer, AmFed admitted that Pilate suffered an injury but denied the existence of a disability.

11.  OnJdune 21, 1995, AmFed received Pilate's answersto discovery. With the answer, Pilate failed
to produce any medica records and refused to execute a medical authorization form.

12. From June 2, 1995 through September 15, 1995, Guillory was actively engaged in obtaining

medicd records from Filate’ sdoctors. On September 14, 1995, Guillory received the last of the medical

Guillory's dlaim notes began on April 28, 1995. Guillory's notes confirms that AmFed first
received notice of Filate's petition on April 24, 1995 and his assgnment began on April 27, 1995.
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records that he had been requesting.

13.  On October 6, 1995, AmFed's counsel took Pilate's deposition. On October 17, 1995, Bolen
wrote Guillory and provided asynopsisof Filate’ sdeposition testimony. Bolen advised AmFed that hewas
of the opinion that Rilate's clam was “probably” a compensable injury. Bolen advised Guillory to obtain
dl of Rlate’ smedica records and that an independent medica exam (“IME”) should be scheduled before
proceeding further, in order to determine the amount of the compensable disability. Bolen dso indicated
that Pilate was scheduled to again see Dr. Childress on October 30, 1995.

14.  On December 6, 1995, Bolen wrote Guillory to advisethat Pilate missed the scheduled IME and
that it had been rescheduled.? Bolen aso advised of an “outrageous settlement demand” and concluded
that he believed that Pilate’s cdlaim was worth only afew weeks of temporary tota disability.

115.  OnJanuary 19, 1996, Guillory and Bolen discussed the status of the case. Based on the medica
recordsand Dr. Childresssletter of May 13, 1995, AmFed decided to pay Pilatetemporary total disability
from January 21, 1995, through May 3, 1995. On January 22, 1996, AmFed tendered a check to Pilate
in the amount of $2,635.18, for temporary total disability during this period.

116. PRlate sworkers compensation clam continued. On September 16, 1996, a hearing was held
before an adminidrative law judge. The issues included a determination of (@) the date Pilate reached
maximum medicd improvement; (b) the existence and extent of any additiona temporary tota disability
benefitsdue; (c) the existence and extent of any permanent disability benefits due; (d) whether any penalties

under Mississippi Code Annotated Section 71-337(5) apply; and (€) whether IPC and AmFed have the

2The IME was rescheduled for March 11, 1996.
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right to direct the administration of awork hardening program as recommended by the IME physician.
17. OnDecember 11, 1996, theadminigtrativelaw judgeissued an order finding that Pilatewasentitled
to temporary totd disability benefitsfrom January 21, 1995 through May 3, 1995, which had aready been
paid, plus aten percent pendty for fallureto timely pay benefitsasprovided by statute. Theadminigrative
law judge concluded that Pilate was not entitled to * any additiona workers' compensation benefits beyond
those he has dready been paid,” rgecting Filate’ s clam for any permanent partia disability benefits. The
pendty was paid on December 11, 1996.
118. PRilate appeded the adminigrativelaw judge sdecision to the Commission, and on April 16, 1997,
the Commission affirmed the adminigrative law judge. PFilate then gppeded the Commisson’s decision,
and on November 6, 1997, the circuit court affirmed the Commission. Pilate gppedled the circuit court’s
decison, and on January 25, 1999, this Court affirmed the circuit court. Pilatev. Int'l Plastics Corp.,
727 So. 2d 771 (Miss. Ct. App. 1999).
119.  OnApril 8, 1999, Rilaefiled the present complaint against AmFed and Guillory. Inthecomplaint,
Pilate dleged bad faith on the grounds of IPC'srefusd to timely report RPilates injury, AmFed'srefusd to
adequatdly and promptly investigate Pilate's clam, and AmFed's refusdl to timely pay Pilatés clam for
temporary tota disability and medicd benefits. AmFed and Guillory answered the complaint and
subsequently filed a motion for summary judgment. The Circuit Court of Sunflower County granted the
summary judgment. Filate now appeds.

STANDARD OF REVIEW
920. The gandard of review for summary judgmentsiswell settled. We employ ade novo review of

atrid court's grant or denid of a summary judgment and examine dl the evidentiary matters before it —



admissons in pleadings, answersto interrogatories, deposition, affidavits, etc. Hurdle v. Holloway, 848
So. 2d 183, 185 (14) (Miss. 2003). The evidence must beviewed in thelight most favorable to the party
agang whom the motion hasbeenmade. 1d. If, inthisview, thereisno genuineissue of materid fact, and
the movant isentitled to judgment asametter of law, summary judgment should be entered for the movant.
Id. Otherwise, the motion should be denied. Id.
ANALY SIS
121. PRilate argues that the circuit court erred in its conclusion that no genuine issues of materia fact
existed asto whether AmFed and Guillory committed awillful or maiciouswrong or acted with grossand
reckless disregard for his contractud and statutory rights to timely payment of workers compensation
benefits. According to Rilate:
There are jury questions present as to whether appelleesacted promptly, adequately and
as to whether an arguable or legitimate basisfor delaying the payment of Filatesworker's
compensation claim from January 21, 1995 to January 1996, as to whether appellees
committed a wilful or malicious wrong, or acted with gross and reckless disregard for
Pilate's contractua and statutory rights for worker's compensation benefits, and as to
whether appellees made a prompt and adequate investigation to obtain al medica
information relevant to Pilate's worker's compensation clam.
Rilate arguesthat the evidence presented was sufficient to creste triabl eissues of materia fact asto whether
the actions of AmFed and Guillory condtituted bad faith. Amked and Guillory contend that Pilate failed
to present evidence to establish the required dements of proof.
722. TheMissssppi Workers Compensation Law providesthat workers compensationistheexclusive
remedy avalladle to an employee suffering an injury that arises out of and in the course of employment.

Miss. Code Ann. 871-3-9 (Rev. 2000). Nevertheless, the exclusive remedy provison does not bar an

injured employee's common law tort action against an insurance carrier for the commisson of anintentiona



tort that isindependent of the accident compensable under theworkers' compensation scheme. Southern
Farm Bureau Cas. Ins. v. Holland, 469 So. 2d 55, 58-59 (Miss. 1984). "The consideration of
misconduct for which punitive damages are sought involvestwo tiers. Thefirgt islegd: aconsderation by
the court itsdf whether the clamed misconduct is of such egregious nature that punitive damages in any
amount should be consdered.” Moeller v. Am. Guar. and Liab. Ins. Co., 707 So. 2d 1062, 1072 (Miss.
1996) (cting Andrew Jackson Life Ins. Co. v. Williams 566 So. 2d 1172, 1182 (Miss. 1990)).
Second, if the court finds that the claimed misconduct is of such serious nature, it is submitted to the fact-
finder to determine if it actualy occurred and the appropriate amount, if any, necessary to deter its
recurrence. Id. (citing Andrew Jackson, 566 So. 2d at 1182-83).

923.  Inthis apped, the circuit court addressed only the legal question presented in the firg tier -
“whether the claimed misconduct is of such egregious nature that punitive damages in any amount should
be considered.” Moeller, 707 So. 2d at 1072. The circuit court determined that no genuine issue of a
materid fact wasin dispute and that AmFed and Guillory were entitled to ajudgment as amatter of law,

finding that the misconduct was not of such egregious nature that punitive damages should be consdered.

724. To determine what type of misconduct will justify any award of punitive damages, the Missssippi
Supreme Court has held that “if an insurer hasalegitimate or an arguable reason for falling to pay aclam,
punitive damages will generdly not lie” 1d. (citing Sandard Life Ins. Co. of Ind. v. Veal, 354 So. 2d
239, 248 (Miss. 1977)). Thus, if theinsurer had alegitimate or arguable reason for not paying aclam, the
insurer is deemed to have acted in good faith. On the other hand, if the insurer did not have alegitimate

or arguable basis for not paying the clam and acted with willful, malicious, gross negligence, or reckless



disregard for the rights of the clamant, then punitive damages will lie. To resolve the issue before us, we
review whether a genuine issue of a materia fact wasin digpute as to whether the conduct of AmFed or
Guillory roseto the requidte level of misconduct.

125. PRilate argues that AmFed and Guillory had no legitimate or arguable basis for faling to promptly
and adequately investigate hisclam, aswell asdenying him temporary totd disability compensation aslong
as it did, epecidly consdering that it had the necessary information to make a proper assessment long
before it made payment to him in January of 1996. AmFed arguesthat it wasjudtified in not paying Pilate
benefits until it could obtain sufficient informeation to determine Filate's incagpacity to work and the extent
thereof. To support its position, AmFed pointsto Missssppi Code Annotated Section 71-3-3(i) (Rev.
2000) which defines "disability" as "incapacity and the extent thereof must be supported by medicd
findngs." AmFed explains that it attempted to obtain al necessary information to make an accurate
asessment of Pilate's claim upon its receipt of Pilate's petition to controvert on April 24, 1995.

126. There are no materid facts in dispute. The exhibits atached to AmFed's motion for summary
judgment and Filate' s response clearly indicate that the parties agree on the underlying facts. PFilate
contends, however, that thereareissuesin dispute. Theseissuesare merely generd argumentsto be made
by Pilate. None of theissuesraised by Pilate rdate to the consideration of thefirst tier of Pilate sbad faith
dam.

927.  We begin our review by noting that Pilate has not asserted a bad faith denid of payment clam.
Instead, the issue is whether AmFed or Guillory committed bad faith in the delay of payment of benefits

to Pilate during the investigation of Pilate' sclam. Filate presented no evidence to suggest that AmFed or



Guillory ever denied Pilate’ sclaim.® Indeed, immediately upon receiving notification of the claim, AmFed
complied with its obligation to promptly investigete Pilate's workers compensation clam. The dleged
misconduct occurred while the claim was being investigated and litigated, pursuant to the Mississppi
Workers Compensation Act and the rules of the Commission. Upon the completion of the investigation,
AmFed accepted Pilate' s clam as compensable and paid the benefits due prior to a determination by the
Commission. Rilate only cdlamsthat AmFed did not pay fast enough.

928. This issue was squardly addressed by the Missssippi Supreme Court in Caldwell v. Alfa
Insurance Co., 686 So. 2d 1092 (Miss. 1996). In Caldwell, the court reviewed a circuit court’s entry
of asummary judgment where there was a dday in payment of insurance benefits. 1d. at 1093. Keith
Cddwell waskilled in ahead-on collison with adrunk driver. On February 15, 1991, Cadwell’scarrier,
Alfalnsurance Company, was notified of the accident. The attorney for Cadwell’ s estate sent aletter to
Alfa demanding payment by April 1, 1991. Not recelving payment by that date, Caldwell’s estate
commenced alawsuit againgt Alfaon April 1¥. OnMay 28, 1991, Alfapaid the full sum of the uninsured
motorist and med-pay benefits, totaing $202,000. 1d.

129.  Theredfter, thelawsuit continued on the clam of bad faith dday in payment. OnMay 7, 1993, the

3 The dissent contends that we engage in a“semantical game, suggesting that Pilate complains
not of adenid of payment but of adelay in payment.” Such issmply not true. First, we look to
Pilate’s own words, quoted in paragraph 21 above and in paragraph 5 of the dissent, where he
characterizes his cdlam as abad faith delay in payment of clam. Second, as discussed in further detall
below, the Missssppi Supreme Court determined that thereis a Sgnificant difference between an
insurance company’ s decison to deny aclaim versus adelay in payment, during the reasonable
invedtigation of the daim. Caldwell v. Alfa Ins. Co., 686 So. 2d 1092, 1098 (Miss. 1996). The
decison to deny was described asthe “linchpin” of whether a clam for punitive damages could be
submitted to thejury. 1d. Indeed, the difference is significant.
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circuit court granted Alfals motion for summary judgment. The supreme court affirmed holding that Alfa
provided a reasonable explanation for the delay and that a Six week delay was not so “unreasonable or
egregious under the facts of this case” for the conduct to “rise to aleve requiring punitive damagesto be
condgdered. Alfa's conduct a most was smple negligence, if that.” 1d.
130.  The condderation of Cadwell’s bad faith clam focused on Alfa's investigation and delay in
payment. |d. at 1094. Caldwell asserted that the investigation was merely a pretext to withhold payment
and that the delay was “unreasonable and amounted to bad faith.” Id. at 1094-95. Alfa argued that
Mississippi law imposed aduty to fully investigate dl claims and the time spent on the investigation did not
riseto the level of an independent tort. 1d. at 1095. The supreme court reviewed the detals surrounding
Alfa sinvestigation and payment and determined that the circuit court must first decide whether the jury
should be alowed to consider punitive damages. 1d. at 1096.
131.  The supreme court compared the factsin Caldwell to the holding of Blue Cross & Blue Shield
V. Maas, 516 So. 2d 495 (Miss. 1987), and held:

Wefind that there are distinctions and amilarities between the case sub judice and Maas.

The criticd factor which distinguishes the case a bar from Maas is that Alfa Insurance

Company never denied the Caldwell claim. Caddwel’s“congructivedenid” argument

isunpersuasive. Mogt casesbefore this Court haveinvolved the wrongful denid of aclam

rather than a mere dday in payment. Moreover, Missssippi law imposes a duty upon

insurersto “conduct areasonably prompt investigation of al rlevant facts” BankersLife

and Casualty Co. v. Crenshaw, 483 So. 2d 254, 276 (Miss. 1985). Alfaarguesthat it

smply acted in accordance with the duty imposed upon it by Missssppi law.

We hold that the conduct of Alfain the case sub judice does not rise to the level of
egregiousness as did that of Blue Crossin Maas.

Caldwell, 686 So. 2d a 1097 (emphasis added).

1132.  The court then reviewed Alfa s investigation and payment of the benefits. There was no factud
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disoute about the investigation and payment, and the investigation was completed in gpproximately six
weeks. Id. at 1097-98. The Caldwell court compared the dday tothe holdingin Travelers Indemnity
Co.v. Wetherbee, 368 So. 2d 829, 835 (Miss. 1979), wheretherewas an unexplained eight month delay,
and Travelers was aware that the insured was suffering a financia hardship solely because of the delay.
The Caldwell court recognized that Alfa s explanation of the delay, to comply with its duty to investigate,
was reasonable, and its conduct was not nearly as outrageous asin Travelersor Maas. Caldwell, 686
So. 2d at 1098.
133.  The supreme court concluded that the “denid” of the claim wasthe “linchpin” of whether aclaim
for punitive damages could be submitted to the jury. 1d. The Caldwell court relied on Tutor v. Ranger
Insurance Co., 804 F.2d 1395 (5" Cir. 1986), to hold that Alfal sconduct did not riseto thelevel of gross
negligence or an independent tort, which would be necessary to create ajury issue. The Caldwell court
reasoned that:

Having established no denid of the Cadwell claim occurred; that the claim was eventudly

paid; and the duty imposed upon Alfa by law to fully investigete al rdevant facts, this

Court cannot conclude that Alfa's conduct when viewed in the light most favorable to

Cddwell, roseto theleve of gross negligence or an independent tort. Considering when

payment was made, the most that can be said regarding Alfa s handling of the Cadwel

damisthet Alfa was negligent, if that. We hold that the trid court correctly refused to

submit the issue of punitive damages to ajury in granting summary judgment to Alfa
Caldwell, 686 So. 2d at 1099.
134. Thedissent dismisses Caldwell and argues that Travelers is more andogous to this case. We
disagree. Asdiscussed above, in Caldwell, the court examined the investigation and determined it to be

reasonable. WhiletheCaldwell decision doesnot indicatetheleve of cooperation by Cadwell, the court

in Travelers documented exactly how the Wetherbees attempted to cooperate and assst in the
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invedtigation. Travelers, 368 So. 2d at 830-31. The Wetherbees promptly alowed Travelers clams
adjuster to inspect their property. Id. at 830. The Wetherbees were examined by the Travelers clams
adjuster. They consented to a polygraph examination. 1d. The Wetherbees' attorney provided alist of
the contents of their home that were destroyed and an estimate of the cost of repair. 1d. a 831. Thelr
attorney itemized the extraliving expensesincurred. Ther atorney communicated with the clams adjuster
and indicated that the Wetherbees were “anxious to cooperate with Travelers so thet they may bring their
cdamto an early concluson.” 1d. In addition, the Wetherbees introduced evidence that the Travelers
falureto promptly investigate their claim exhausted their funds because they had to pay for both temporary
accommodations and their monthly mortgege payment. 1d. a 830. After examining the conduct and
actions of both the Wetherbeesand the Trave ers, the court placed the responsibility for the delay squarely
onthe shoulders of Travelers and determined that the punitive damage instruction was appropriate. 1d. at
835.
135. Not dl ddaysinthe payment of clamsare actionable. Professor Jeffrey Jackson summarized the
law relaing to ddlay in payment, in his tregtise on Mississppi Insurance Law, when he concluded:
Obvioudy, some delay in evduating dams is inevitable, legitimate and socidly useful.
Insurers are entitled, and in fact legdly obligated, to investigate fully the legitimacy of
clams, and some skepticism in evauating dams is gopropriate. Since an insurer has an
obligationunder Missssippi law to investigate claims, discharging that duty isnot bad faith.
However, an inadequate investigation of a clam may create a jury question on the issue
of bed faith.
Jeffrey Jackson, Missssippi Insurance Law 812:5 (2001) (citations omitted). Professor Jackson cites

Lewisv. Equity National Life Insurance Co., 637 So. 2d 183, 187 (Miss. 1994) asauthority for the last

sentence quoted above. ThelLewis court determined that an appropriate, i.€., non-negligent, investigation
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required the insurer to obtain “dl avalable medicd information rdevant to the policyholder’s dam” and
interview al employeesor individuaswho have“knowledgerdevant totheclam.” 1d. Thisisthestandard
by which we evduate whether AmFed’' s and Guillory’ sinvestigation was reasonable.
136. Therefore, we must review the factua details surrounding AmFed’ sinvestigation and payment of
Pilate' sclam. It was undisputed that (a) AmFed never “denied” Pilate' s clam; (b) AmFed paid Rilate' s
claim for temporary total disability benefits; (c) after recaiving notice of the daim, AmFed complied with
the workers' compensation statutes and rules governing litigated claims; (d) Pilate and his counsd failed
to cooperate with Amied by not providing complete medicd information; (€) Pilatefalled to cooperatewith
AmFed by refusng AmFed's request for Pilate to submit to an ord examination in April; (f) Plate's
deposition was taken in October; (g) Pilate missed his scheduled independent medica examination
(“IME"); and (h) Pilate took no action to bring this matter before the Commission until after the temporary
total disability benefits were paid.
137. We consder AmFed' sinvestigation in severd different time periods.

a. January 21, 1995 through April 24, 1995.
138. PRilatewasinjured on January 21, 1995. It isabsolutely undisputed that AmFed's and Guillory’s
firg knowledge of Pilate’ sclaim was on April 24, 1995. Neither AmFed nor Guillory could deny aclam
that had not been presented for congderation. Likewise, neither AmFed nor Guillory could beresponsible
for any delay in payment of a claim that had not been presented for consideration.
139. PRilate assarts that the law of agency imputes the employer’s knowledge of the injury to the
insurancecarier, citing Ford v. Lamar Life Insurance Co., 513 So. 2d 880, 888 (Miss. 1987); Andrew

Jackson Life Insurance Co. v. Williams 566 So. 2d 1172, 1180 (Miss. 1987); Booker v. Petty, 770
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So. 2d 39, 42-44 (Miss. 2000). Rilate dso citesthe following language from Mississppi Code Annotated
Section 83-17-1 (Rev. 1999), “every person [who performs certain actions] for or on behaf of any . . .
insur[er] . . . shdl be held to be the agent of the company . . . asto dl dutiesand liabilitiesimposed by law,
whatever conditions or stipulations may be contained in the policy or contract.” PFilate argued that his
employer’ sdelay in reporting theinjury should beimputed to AmFed asthe conduct necessary to establish
an intentiond tort. Mississppi law smply does not support such conclusion.

140. “Incommitting intentiond torts, the insurance carrier ceasesto be the ‘dter ego’ of the employer.
Rather, the carrier is involved in an independent relationship with the employee when committing such
tortious acts.” Southern FarmBureau Cas. Ins. Co. v. Holland, 469 So. 2d 55, 58 (Miss. 1989). Thus,
to determine whether AmFed committed an intentiond tort, the knowledge of Pilate’ semployer would not
be imputed to AmFed. According to Holland, neither AmFed nor Guillory could have committed an
intentiond tort prior to their knowledge of the claim on April 24, 1995.

1. Rlate's expert witness, Bill Dumbauld, even agreed when he testified that he had “no problem
whatsoever as far as at this point Snce it is their firgt notice” Despite Pilate's expert’s testimony, the
dissent repeatedly argues that AmFed should be lidble for the commission of an intentiond tort, i.e. the
falure to pay for a “whole year,” when AmFed was not even aware that a clam existed. Without
explanation, the dissent smply disregards the Mississppi Supreme Court’s holding in Southern Farm
Bureau Cas. Ins. Co. v. Holland, 469 So. 2d 55 (Miss. 1989). We will not. Neither AmFed nor
Guillory were or could have been liable for Pilate' s clams before the receipt of notice of the claim, which
occurred no earlier than April 24, 1995. The dissent’s clam that AmFed denied payment for a“whole

year” is unsupported by fact or law.
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b. April 24, 1995 through June 1, 1995.
42. AmFed's first knowledge of the clam came after Pilate initiated the Missssippi Workers
Compensation Commission proceeding, when Pilatefiled his petition to controvert, on April 10, 1995. A
copy of the petition was sent to AmFed on April 24, 1995. Guillory* was assigned as the claims adjuster
on April 27, 1995.
143.  On April 28, 1995, Guillory spokewith Ellis Turnage, Pilate' s counsdl throughout this matter, and
informed Turnage that AmFed had just received the petition. Guillory inquired about the clam. Although
he was the attorney who filed the petition, Turnage told Guillory that he hed little knowledge about the
dam. Guillory then asked Turnage for permisson to take Pilate' s satement, and Turnage denied this
request. Turnage, however, agreed to dlow AmFed and Guillory thirty additiona daysto invesigatethe
incident before responding to the petition.
44.  Guillory promptly proceeded to investigate Pilat€' s injury and contacted his employer. On April
28, 1995, Guillory spoke with Pilate' s supervisor, Homer Fair. Fair told Guillory that Pilate caled on (a)
January 22, 1995 - advising hewasill, with no mention of aback injury, and (b) January 23, 1995 - stating
he had hurt his back lifting chairs. Fair had not heard from Pilate since February 8, 1995.
145.  OnMay 2, 1995, Turnage sent aletter to the Commission confirming he had granted AmFed thirty

additiona days to respond to the petition. The Commission entered an order reflecting the extension on

4 Guillory was employed by AmFed as aclaims adjuster. Although Guillory’s name appears
throughout Rilate' s pleadings and briefs, there gppears no basis or explanation of the clams or
adlegations to support afinding that Guillory was or could be persondly liable for his actions as an agent
or employee of AmFed. Since thisissue was not raised before the circuit court or in this gpped, we do
not addressit here.
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May 10, 1995.
146. OnJdunel, 1995, based on the information available, AmFed answered the petition and admitted
that Pilate suffered an injury, but denied the disability. In preparing its answer, AmFed' s knowledge was
limited because: (a) Pilate’ s petition provided no medica documentation, (b) AmFed srequest to examine
Pilate about the injury and his disability was denied, and (¢) Turnage sadmisson that he knew little about
the clam. Thus, through June 1, 1995, Rilate faled to provide any documents or information to assst
AmFed initsinvedigation.

47. AmFed s answer asserted that there was alegd distinction between an injury and disability. A
“disbility” is defined, in Mississippi Code Annotated Section 71-3-3(i) (Rev. 2000), as “incapacity
because of injury to earn the wages which the employee was recaiving at the time of injury in the same or
other employment, which incapacity and the extent thereof must be supported by medicd findings” Fila€'s
expert, Bill Dumbauld, testified:

Q. First of dl, you agree that you need medical documentation to support a
discbility?

A. Yes, | do.

Q. And you have dready established that the claims procedure that you set
up you requirethat medica documentation before you can begin payment
of aclam, right?

A. Yes.

Q. Can |, if you are till unable to determine whether there is an ongoing
disability do you, do you require in your technical manuds for them to
begin payment without medica support?

A. No, you wouldn’t pay without medica support.
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Q.

A.
148.  Any ddlay through June 1, 1995, was caused not by AmFed but by Filate or hiscounsel. AmFed
sought to investigate Pilaie' s dlaim in aprompt manner. 1t isundisputed that AmFed asked for immediate
access to Pilate and dl of the information available to Filate or his attorney, which would have included
relevant medica records that were or should have been readily available to Pilate or his attorney. Pilate
chose not to cooperate or provide the necessary information. Pilate' s assistance and cooperation &t this

early sage certainly could have expedited AmFed' s investigation and the timely payment of the claim.

Why isthat?

Because until you have medica support you do not know whether or not
you owethe daim.

So, let me make suretha wearein agreement here. If you'vegot aclam
that is questionable as far asthe extent of disability, you do agreethat you
would need medica support to judtify paying the TT[D]?

Correct.

Okay. And we further went through the steps that Mark Guillory did
between 4-27-95 and June 1, ‘' 95?

Right.

And you agreed that he was aggressive and there is nothing ese that he
redly needed to do, right?

Ill, let me subtract the word aggressive and | will just smply say thet he
did what would normally be done at that Stage.

Okay. You have no problem with whet he did &t that stage?

No, | do not.

C. June 1, 1995 through September 14, 1995.
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149.  FromJune 1 through September 14, 1995, AmFed and Guillory wereactively investigating Pilate’s
dam. The record reflects that Guillory sent multiple requests to Pilate's doctors requesting medica
records. Some doctors responded with minima information or provided the information in a piecemed
manner.

150. OnJune?2l, 1995, AmFed sattorneysreceived Pilate sanswersto discovery. Pilate had an early
opportunity to provide Amed with complete medica records and sufficient information to substantiate his
dam. Nevertheless, despite the fact that Pilate was required to fully answer the discovery and produce
al documentsrequested, Pilate providedno medica recordsand refused to execute amedica authorization
to alow AmFed accessto hismedicd records. Pilatefailed to cooperate and provide the information that
he was required to provide under the procedurd rules of the Commission.

151.  OnJdune30, 1995, Guillory requested medica recordsfrom Doctors Tilton and Gough. Dr. Tilton
advisad that he had not seen Filate. Dr. Gough’s medical records were received on August 1, 1995. Dr.
Gough's records reflected that he saw Pilate on January 23, 1995, with adiagnosis of low back pain. He
obtained an x-ray that reveded an old compression of L1, otherwise normd.

752.  Dr. Brown'srecordsindicated that he saw Pilate on February 1 and that Pilate had ahistory of low
back pain following a work accident on January 21, 1995. Dr. Brown diagnosed Pilate with a lumbar
strain and released him to return to work on February 15, 1995. Dr. Brown's medica records were not
received by AmFed until September 14, 1995.

153.  According to Pilate' s expert witness, Bill Dumbauld, it was reasonable for AmFed to obtain dl
relevant medica documentation before adetermination was made. Thus, the earliest date that Pilate could

possibly contend that the improper delay in payment began was September 14, 1995.
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d. September 14, 1995 through January 22, 1996.
154.  Theconduct during the period of September 14, 1995 through January 22, 1996 isin controversy.
Two important events occurred.
155.  Firg, pursuant to Mississippi Workers Compensation Commission Procedural Rule 9, AmFed
exercised itsright to depose the clamant. AmFed attempted to expedite this process by asking to take
Pilate’ ssatement in April. Thedissent clamsthat therewas nothing that prevented AmFed from deposing
Pilate sooner. Our examination looks to the entire investigation to determine whether AmFed’ s conduct
was S0 outrageous as to alow punitive damages.
156. Here, again, there are no materid factsin dispute. Certainly, AmFed could have noticed Pilate' s
deposition before October. Likewise, Pilate could have cooperated and alowed Amed an opportunity
to question him in April or in the months prior to October. What isimportant is that AmFed did ask to
questionPilate, from the outset of itsinvestigation, and expressed itsintent to question him beforeit finalized
itsinvestigation.
157. The dissent dates thet it is “confounded” that the inability to question Pilate supports Amied's
contention that “it did not abdicate its responghility to promptly investigate Pilate’'s clam.” Certainly, a
reasonable investigation includesan examination of individuaswith knowledge of theissuesin controversy;
e.g., only Pilate would have knowledge of how his injury occurred, the injury(ies) sustained, and the
medical treatment hereceived. It followsthat AmFed would want and be entitled to examine and confront
the clamant to verify his contentions, under oath and subject him to the pendty of perjury. To accept the

dissent’ s position, would mean excusing clamants from any obligation to participate in the investigation,
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settlement or adjudication of their workers' compensation cdlaim.®

158.  Further, it was reasonable and acceptablelegd strategy for AmFed to obtain dl of Pilate’ smedica
records before it scheduled the clamant’s deposition. AmFed's actions were consistent with the
Commission’s procedurd rulesfor litigated clams. Because Pilat€' s counse refused to dlow Guillory an
opportunity to examine Pilate, Pilate’s deposition was noticed and taken on October 6, 1995.
Accordingly, any delay through October 6, 1995, cannot be considered a delay for which AmFed or
Guillory was soldly responsible.

159.  After the deposition, on October 17, 1995, T. G. Bolen, AmFed's counsd, sent Guillory aletter
that summarized Rilate' s testimony. In the letter, AmFed's counsd concluded that Pilate' s injury was
compensable and suggested that an M E should be schedul ed to determine the amount of the compensable
disability. Thus, the second important event during this period was the IME of Pilate. AmFed exercised
itsright to an IME of Pilate. M.W.C.C. Generd Rule 9.

160. On December 6, 1995, Bolen advised Guillory that Pilate had missed the scheduled IME
gppointment, and it had been rescheduled. Bolen dso opined that Rilate's clam was worth only a few
weeks of temporary total disability. Just aswith the deposition, the delay in the IME cannot be considered

adday for which AmFed or Guillory were solely responsible.

> Indeed, the dissent imposes no responsibility or obligation on the daimant. Accepting this
view, workers compensation claimants would have no reason to cooperate in the resolution of their
clam. Indeed, their refusa to cooperate or intentiond interference with the investigation could provide
a subsequent reward through a viable bad faith daim. Such a holding would undermine the fundamentd
principle of congtruing the procedurd rules “to secure the just, speedy, and inexpensive determination
of every action.” M.R.C.P. 1.
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161. After December 6", it was reasonable for Guillory to wait for the IME. However, in January,
AmFed, on advice of counsdl, decided to submit the temporary totd disability benefitsto Pilate. AmFed's
payment was prior to any Commission determination that such benefits were due. Pilate accepted the
payment of benefits and continued with his clam for additiond benefits.

762. The dissent contends that snce Dr. Childress smedica records support afinding of disability and
the records were received on August 17, 1995, then there is a genuine issue in dispute as to “whether
AmFed had an arguable or legitimate reason to continue delaying payment to Filate after receiving [Dr.
Childress ] documents.” The dissent seems to argue that the bad faith clock begins to tick as soon as
thereis any information available that could subsequently be consdered as sufficient evidence to support
the payment of temporary totd disability benefits. Indeed, while hindsight affords twenty-twenty vision,
neither AmFed nor Guillory hed the luxury of hindsight.

163. It is undisouted that AmFed's investigation began promptly upon its notification of the clam.
Without Pilate' s assistance or cooperation, AmFed undertook itsinvestigation and followed the workers
compensation laws and rules governing litigated matters. Having been invited to cooperate and assst
AmFed in the prompt investigation and payment of the claim, Rilate and his counsdl declined and made
AmFed search for and obtain the rdlevant medicd information that was or should have been readily
avaldble to Pilate. Pilate compelled Amied to formally notice his deposition before he, the person with
the most relevant knowledge of the claim, would tell AmFed what happened and how it hed affected him.
64. AmFed, on the other hand, relied on its attorney to litigate the legd action, pending under the
workers compensation statutes and rules. AmFed' s attorney’ sletter, dated October 17, 1995, wasthe

firg date that AmFed's attorney concluded and advised AmFed that Pilate had a compensable injury.
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AmFed then relied on its counsel’ s suggestion that an IME should be scheduled to determine the amount
of the compensable disability, which was in dispute.
165. SincePRilate and thedissent suggest that we should review AmFed’ sconduct with the perfect vision
afforded on hindsght, we must a'so consider Pilate' s contribution to the dday. At any point, Filate could
have requested a hearing or expedited decison before an adminigrative law judge or the Commission to
get aconclusve decison. Filatedid not! In fact, the record is devoid of any action undertaken by Pilate
to assst with, cooperate in or expedite the resolution of hisown clam. The dissent failsto consder how
the actions of Pilate or his counsdl prolonged, or contributed to the delay in, his receipt of workers
compensation benefits. Pilate’'s counse apparently filed the petition when he had little knowledge about
the claim, and then, counsdl even refused to share what little knowledge or information he did have with
AmFed or Guillory. Indeed, neither Pilate nor Turnage provided AmFed with any meaningful information
throughout the investigation of the dlaim.
166. PRilate's expert, Robert Hershbarger, agreed that AmFed needed to take Pilate’' s deposition to
determine al of thefacts. Hershbarger testified:

Q. They can dso try to take a satement of him; right?

A. Right.

Q. And did they try to take a statement in this case?

A. They taked to Mr. Turnage, and he said the appropriate — the way he —
the preferred way was to take deposition.

Q. Okay. And aswe ve sad, that's reasonable. And so they would need
to take the deposition before they could determine dl the facts; right?

A. Correct.
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According to Pilate's own expert witnesses, Amed was not in a position to pay disability benefits until
October or December of 1995.

167. Theduty totimedy investigate and pay workers' compensation clamsisamutud obligation of both
the clamant and the employer or its carrier. Theemployer or carrier may not ignore the duty and wait for
the claimant to provide the necessary information. Also, the claimant isnot excused from participation and
must cooperate to asss in the resolution of the clam.

168. Thediscovery rulesof theMississppi Rulesof Civil Procedure are applicableto litigated workers
compensationclams. M.\W.C.C. Pro.R. 9. Under Missssippi Rulesof Civil Procedure 33 and 34, Pilate
may not excuse himsdf from theinvestigation and litigation process. Insteed, Pilate wasrequired to answer
the interrogatories*fully inwriting under oath” and to promptly produce the documentsthat were requested
and not otherwise protected from discovery. Accordingly, Pilate’ slack of cooperation and hisreuctance
to assst in expediting the payment of hisown clam should, and must, be consdered in determining whether
AmFed or Guillory delayed the payment of benefitsin bad fath.

169. The only error made by Amed or Guillory was Guillory’s “error” or “overdght” in waiting from
mid-December until mid-January to make the payment. This one month delay was not sufficient to
congtitute a genuine issue of materid fact in dispute. In Caldwell, a Sx week delay in payment was
consdered as merdly ample negligence, which was not sufficient to reverse a summary judgment.
Caldwell, 686 So. 2d at 1099. There are no facts in dispute here to establish that the one month delay,
which included the Chrismas and New Y ear's holiday, was anything more than smple negligence. The
dissent urgesthat we rely on Travelers; however, neither Pilate nor the dissent can point to any action or

conduct by Pilate or his counsd to assst in the prompt determination of hisclam. Filate may not linger in
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the shadows and be rewarded for a short delay necessitated by a reasonable investigation conducted by
the workers compensation insurance carrier.

170.  In granting the summary judgment, the circuit court properly congdered the first tier of the clam
and correctly concluded that AmFed’ sand Guillory’ sconduct in thedelay in payment was not * misconduct
of such egregious nature that punitive damages in any amount should be consdered.” Modller, 707 So.
2d a 1072. Granted, theremay be caseswhereadday of such length could possibly be sufficient grounds
for abad faith dlam. This, however, isnot such acase. The undisouted genuine issues of materid facts
present here were squardly addressed by the supreme court in Caldwell.

71. Caldwell doesnot establish asix week ruleof thumb. Instead, Caldwell providesthat aninsurer’s
conduct does not amount to gross negligence or an intentiond tort as long as the insurer is actively
invedigating a claim. Caldwell, 686 So. 2d at 1097. AmFed's explanation of its investigation was
auffident to determine that neither Amked’ s nor Guillory’ s conduct roseto the leve of gross negligence or
an independent tort. There were no genuine issues of materid fact in digoute to assert that AmFed's or
Guillory’s actions were willful, intentiona, mdicioudy wrong or in reckless disregard of Pilate srights.

72.  For thesereasons, weaffirmthecircuit court’ ssummary judgment infavor of AmFed and Guillory.

173. THEJUDGMENT OF THE SUNFLOWER COUNTY CIRCUIT COURT GRANTING
SUMMARY JUDGMENT TO THE APPELLEES ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE TAXED AGAINST THE APPELLANTS.

McMILLIN, CJ.,AND SOUTHWICK, P.J., BRIDGES, AND LEE, JJ., CONCUR.

IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING, P.J.,
THOMAS, MYERS AND CHANDLER, JJ.
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IRVING, J., DISSENTING:

74. Daetrus L. Pilate was injured on the job on January 21, 1995. He was not paid any workers
compensation benefits until January 22, 1996. The plurdity opinion placesthe blame on Rilate, theinjured
worker, and holds that the workers compensation insurance carrier, Federated Insurance Company
(AmFed), had ajustifiable reason for not paying the benefits for awhole year. Consequently, the pluraity
dfirms the dismissa of Rilates bad faith action againgt AmFed, leaving it free to vist the same misery upon
the next injured worker.

175.  Itismy view of thefacts, as presented in thisrecord, that a genuine and materia issue exigsasto
whether AmFed acted with grossand recklessdisregard for Pilate'sright to compensation. Therefore, with
the appropriate respect for the view of the plurdity, | am compelled to dissent. | believe that the fair and
impartid digpensation of justice demands nothing less.

176. Inframingtheissue, the plurdity first engagesinasemantica game, suggesting that Filate complains
not of adenid of payment but of adday in payment. While the plurdity's observation is technicdly true,
thistechnicd distinction, onthe specificfactsof thiscase, isinggnificant because Pilate was denied workers
compensation benefits for awhole year following hiswork-related injury. Whether AmFed was denying
or delaying payment, the effect on Filate was the same. Apparently, it would be acceptable to the plurdity
if AmFed had failed to pay for two or more years as long as AmFed had never emphaticdly sad it was
denying payment. Theimportant fact isthat the payment was not forthcoming, not being tendered until one
year had dgpsed from the date of the injury. Should AmFed be given brownie points because it paid one
year dter theinjury when the law requires payment within fourteen days following notice of the injury by

the employer? Miss. Code Ann. § 71-3-37(2) (Rev. 2000). | think not. It is not disputed here that
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Internationa Plastics Corporation (IPC), Pilate's employer, had notice of the injury on or about January
23, 1995, two days following the injury.
77.  The centrd issue hereiswhether thereis agenuine issue as to whether Amed had alegitimate or
arguable reason for refusing to pay theclam for onefull year following Pilatésinjury. The plurdity accepts
AmFed's argument that it was judtified in not making the payment until one year later because it was
attempting to "obtain sufficient information to determine Pilat€'sincapacity to work and the extent thereof.”
However, the plurdity doesnot explain thebasisfor extending thejustification for not paying approximatdy
five months after receiving sufficient medica records to make adetermination regarding disability. Itisnot
disputed in thisrecord that AmFed received Dr. Childresss medical recordson August 17, 1995, and Dr.
Brown's on September 14, 1995, yet no disability payments were made until January 22, 1996.
178.  Theplurdity dearly ersinaffirming the drcuit court'sfinding that no genuineissues of materia fact
exist asto whether Amed and Guillory committed awillful or mdicious wrong or acted with gross and
reckless disregard for his contractud and statutory rightsto timely pay workers compensation benefitsto
Rlae. | agree with Pilate:
There are jury questions present as to whether appdllees acted promptly, adequately and
astowhether an arguable or legitimate basisfor delaying the payment of Pilate's worker’s
compensation claim from January 21, 1995 to January 1996, as to whether appellees
committed a willful or mdicious wrong, or acted with gross and reckless disregard for
Pilate's contractua and statutory rights for worker’s compensation benefits, and as to
whether appellees made a prompt and adequate investigation to obtain al medica
information relevant to Pilate’ s worker’ s compensation claim.
179.  In determining what type of misconduct will justify any award of punitive damages our supreme

court has said that "if an insurer has a legitimate or an arguable reason for falling to pay a clam, punitive

damages will generdly not lie" Modler v. Am Guar. and Liab. Ins., 707 So. 2d 1062, 1072 (Miss.
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1996) (citing Standard Life Ins. Co. of Ind. v. Veal, 354 So. 2d 239, 248 (Miss. 1977)). In other
words, if theinsurer possessed alegitimate or arguable reason for not paying aclaim, theinsurer isdeemed
to have acted in good faith. On the other hand, if theinsurer did not have alegitimate or arguable basisfor
not paying the dlam and acted with willful, maicous, gross negligence, or recklessdisregard for therights
of the daimant, then punitive damages will lie.
180. Itisimportant to ascertain exactly when AmFed possessed sufficient medicd information to make
adetermination that Filate was entitled to at least temporary total disability benefits.
181.  Indepostiontestimony, which wasoffered by Pilatein opposition to AmFed'smotion for summary
judgment, expert witness Bill Dumbauld gave hisopinion astowhentemporary tota disability compensation
should have been made to Rilate. While he could not verify exactly when AmFed received sufficient
medicd documentation to support afinding of disability, Dumbauld gave the following testimony:
Q: (Counsd for AmFed): Other than saying that AmFed failed to work with the

insurer to get this claim reported, you can't Sit here today

and tdl us when AmFed should have begun paying this

dam?

A: (Dumbauld): | think they should have made payments as quickly as
they could after April 27th.

Q: Okay. And as quickly asthey could would be when they would get the medica
documentation to support it, right?

A: Yes.
182. Moreover, Robert Hershbarger, another expert witness, gave a more exact opinion as to the
gppropriate time for Amed to have made payments:

Q: (Counsd for AmFed): Okay. Let'sgotothisquestionright here. Weagreethat
youdon't haveto pay disability or compensation until the
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disability is established; correct?
A: (Hershbarger): Correct.

Q: The disability isestablished once you have medica supports-- theinability to earn
-- the clamant has the inability to earn wages supported by medica records?

A: Correct.
Q: When did (AmFed) get medica records sufficient to establish a disability?

A: According to therecords, it was on August 1 from Dr. Gough and Dr. Brown® and
August 14th from Dr. Childress they had the medica records.

Q: Okay.
A: Now, that’ swhat the case -- that’ swhat the case and cdlamslist shows, but in my
opinion they should have had these records earlier. If they had been aggressve
and worked the case with the doctors and the attorney in the deposition, they
could have gotten those eaxlier.
183.  After givingthistestimony, Hershbarger directed both counsd’ sattention specificaly tothe medica
records of Dr. Childress's office as being sufficient evidence to support temporary tota disability
compensation for the aforementioned period.
184. Assuming that Hershbarger’ s testimony — that Dr. Childress smedica records support afinding
of disability and that Guillory received thoserecordson August 17, 1995 — istrue, the question becomes
whether AmFed had an arguable or legitimate reason to continue delaying payment to Pilate after receiving

those documents.

185.  "Arguably-based denidsare generdly defined asthose which were rendered upon dedling with the

® The record evidence shows that Guillory actudly received Dr. Brown's medica records on
September 14, 1995.
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disputed dam farly and in good fath." Modller, 707 So. 2d at 1072. Therefore, in order for Pilate to
prevail, he was obligated to demondrate that the level of negligence was such that if a proper investigation
had been conducted, it would have easily reveded evidence that would have demongtrated that AmFed' s
defenses were without merit. Murphreev. Fed. Ins. Co., 707 So. 2d 523, 531 (Miss. 1997).
186.  The plurdity makesthefollowing observations, apparently in support of its conclusion that AmFed
conducted a good-faith investigation:
(&) AmFed never denied Rilate's clam, (b) AmFed paid Filate's clam for temporary tota
disability benefits, (c) after receiving notice of the clam, AmFed complied with the
workers compensation statutes and rules governing litigated clams, (d) Pilate and his
counse failed to cooperate with Amied by not providing complete medica informetion,
(e) Pilatefailed to cooperate with AmFed by refusing AmFed'srequest to submittoan ord
examindion in April, (f) Pilate's deposition was taken in October, (g) Pilate missed his

scheduled independent medica examination (IME), and (h) Rilate took no action to bring
this matter before the Commisson until after the temporary total disability benefits were

paid.

Plurdity opinion &t (136).

187. | respond to the points made by the plurality in the order listed. First, we do not have the benefit
of the Workers Compensation Commission file. 1t was not submitted as an exhibit in the proceedings
before the trid court. Therefore, we are not entirely informed of AmFed's actions in the workers
compensation case that gaveriseto thisbad faith action. However, it isafact that AmFed did not pay any
benefits until one year after Rilatesinjury.

1188.  Second, itisnot accurate, asthe plurdity contends, that after receiving notice of the claim, AmFed
complied with the workers compensation statutes and rules governing litigated clams. The rules and
statute require payment within fourteen days of notice. It is not disputed that IPC had notice in January

1995, and Amed in April 1995, yet payment was not made until nine monthsfollowing noticeto Amied.
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Additiondly, as discussed later in this opinion, the Commission's procedura rules require discovery to be
completed within 120 days of notice from the Commission of acontroverted clam. That was not done by
AmFed.

189.  Third, asto the plurdity's assertion that Filate and his counsdl failed to cooperate with Amed by
not providing complete medica information, | note that once AmFed got the information from Dr.
Childress and Dr. Brown, it till refused to pay. Therefore, it stands to reason that the delay, if any,
occasioned by Rilatestardiness in producing medicd information was of no moment in AmFed'sdecision
not to pay timely. Further, AmFed knew that its obligation to vigoroudy investigate the clam extended
beyond smply asking Pilate, the clamant, for medicd records. That understanding is reveded via the
following colloquy occurring in the deposition testimony of Amed's agent, Mark Guillory:

Q: (Attorney for Filate):  If [a medical] release was not forthcoming, then what
would be the procedure to get the medica records?

A: (Guillory): | would imagine whatever legd means the defense
attorney felt he had to take in order to get the records.

Q: W, | guess what I'm asking you is, & AmFed it would be your duty and
respongbility to investigate the claim, right?

A: That's correct.

Q: No question about that?

A: Do everything | can.
Notwithstanding Guillory's testimony that he was required to do everything he could to get the medica
records and information, he did nothing substantialy. Neither he nor AmFed scheduled any medica

depositions even though under the Commission's rules medica depositions should have been scheduled
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within 120 days of AmFed's being naotified of the daim. Surdy, conducting a medica deposition would
have been an easy way to obtain the medical information which AmFed contendsit so desperately needed.
190.  Fourth, asto the plurdity's assertion that Pilate refused to submit to an ord examination in April,
| ask, "why did AmFed not depose or seek to depose Pilate until October, 19957" In April, Pilate did not
refuse to give a depogtion; he smply refused to give an ord statement. He offered to give a depostion,
but AmFed did not take him up on his offer until October. | do not equate arefusal to give a Satement,
while willing to give a deposition, with being uncooperative. Procedural Rule 7 of the Workers
Compensation Commisson provides in pertinent part that:

Whenthecdamiscontroverted and an answer filed, the case shdl beimmediatdy assgned

to an adminigtrative judge and placed on the active docket. Discovery shdl be completed

and medical depogitions scheduled within 120 days from the date of notice from the

Commission that the case has been placed on the active docket.
M.W.C.C. Pro.R. 7. Pilate, receiving no paymentsfor four months, controverted the clamin April 1995.
Under the Commission's rule, the case was placed on the active docket, triggering the requirement that
discovery be completed within 120 days from the date of notice from the Commisson. AmFed received
notice from the Commission on or about April 25, 1995. Therefore, discovery was required to be
completed no later than August 25, 1995. This record reflects that AmFed did not schedule Pilate's
deposition until October 17, 1995, well beyond the period when, according to the Commission'srule, the
deposition should have been scheduled in a controverted case.
191.  Hfth, astothepluraity's assertion that Pilate missed hisIME, the facts suggest that Pilate's missing

the IME wasirrdevant to Amed's delayed-payment decison. Thispoint isborne out by the fact that the

IM E was not even scheduled until on or about November 15, 1995. Thereisnothing in the record which

31



remotely suggests that Pilate or his counsdl impeded the scheduling of the IME. Furthermore, based on
the late scheduling of the IME, it is not reasonably arguable that Filate's falure to keep the appointment
played any rolein AmFed's delay in making payment, for it had aready refused to pay for dmost eeven
months before it scheduled the IME.

192.  Hndly, the plurdity faults Filate for taking no action to bring his clam on for hearing before the
Commission. In other words, in the view of the plurdity, notwithstanding AmFed's statutory obligetion to
promptly investigate and pay workers clams, it isokay for Amed to shirk with impunity its obligation to
the injured worker if theinjured worker, who has no funds, failsto aggressvely pursue hisclam beforethe
Commission. Nothing in our jurigprudence supports the plurdity's broad reach for support.

193. Asl view therecord, AmFed's first defensve posture wasthat it could not pay the clam because
it had no medical records upon which to make a determination. Once it got the medica records, this
excuse was no longer viable, 0 it had to come up with something else. Then it contended that the records
were insufficient to make a determination regarding the extent of disability. The excuses would appear
more credible if AmFed, upon receiving the medica records, had written the physicians or deposed them
to obtain clarification. It did neither as Guillory fredy admitted:

Q: Y ou had determined that it was compensable, but you just didn't have enough
information about the dates that he was temporarily totaly disabled.

A: That's correct.
Q: Right?
A: Uh-huh.

Q: What I’'masking you s, a any point in time after you received the medical records
from those three doctors, did you sit down and write a detailed letter saying,
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“Doctor, tdl mewhat datesthisgentleman wastemporary totdly disabled fromthe
January 21, ‘95 back injury”?

A: No, because | didn’t have to.
Q: Why not?
A: Wi, some of thoserecordsdready had mention of disability inthem. It waslight
duty, however, and theinsured could provide light duty. So therewasnoissue --
no reason to write a letter to the physician.
It s;emsto meif there was no reason to write for clarification, there was no reason to continue to refuse
to make payments. Thesgnificance of Guillory'sadmission here should not be overlooked. Thetestimony
guoted above provesthat in August 1995, when AmFed received Dr. Childresssmedical records, it knew
from the records that Pilate had suffered a work-related disability, yet compensation payments were not
forthcoming. Further, notwithstanding AmiFed's attempt to parcel its reason — no medical records and
insufficent medica records— for not paying Pilatesclam, neither it nor the plurality offersany acceptable
explanationfor AmFed'sfallureto pay by morethan amonth after it, by its own admission, had determined
the extent of Rilate's disability. The only explanation in the record is the one offered by Guillory when he

testified thet it was an oversight on his part:

Q: Was there ever a period a temporary total disability that was established for

Daetrus Pilate?
A: Clearly?
Q: Or that was a least sufficient to cause a payment to be generated.
A: Yes.
Q: Who made that determination?
A: A combination of myself and T.G. Bolen.
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Q: When was that decision made?

A: Around about December the 19th, 18th or 19th, something like that.

Q: Where is that documented?

A: If you will reflect on January 19, Mr. Bolenhad called me and wanted to know if

the claim, the amount of compensation that we had determined, had been paid,
and | erroneoudy, as an oversight on my part, did not make the payment; and as
of that date, the check was issued.
Q: On January 19 of ‘96?
A: Yes, gr.
194. PRilate's expert witness, Hershbarger, tetified that AmFed had sufficient information to support
Filate's disability when Guillory received Filate' s medicd records from Dr. Childress. | am confounded
by the plurdity's assertion that the lack of a statement from Pilate and his missing the scheduled IME
somehow supports AmFed's contention that it did not abdicate its respongbility to promptly investigate
Filaies dam or that no issue exists as to whether AmFed's conduct amounts to a reckless disregard of
Rilatesrights.
195. Hershbarger tedtified that the following aspects of AmFed’ s investigation and belated payment of
Rlae sdamwereindiciaof bad faith: (1) AmFed's fallure to ingruct and train its insureds to promptly
report workers: compensation clams, (2) the fact that Pilate had to initiate action concerning hisclam by
filingapetition to controvert, (3) AmFed sfallureto interview eyewitnesses of Pilate' sinjury, (4) AmFed's
falureto interview or obtain a detailed satement from the individuas involved in the dam (i.e, Fair and

Griffin), (5) AmFed' sfailure to conduct Pilate' s deposition before it filed its answer to Pilate’ s petition to

controvert, (6) AmFed sfalureto obtain Pilate’ smedica recordsin atimely manner, (7) AmFed sfalure



to pay workers compensation benefitsto Pilate by August when it possessed adequate medicd records,
particularly throughthose of Dr. Childress, to support payment, (8) Amed’ sfailureto maintain an accurate
and complete clam listing record, (9) AmFed's falure to follow its procedurd guidelines in processing
Pilate' sclam, (10) Guillory’ sfalureto properly document dl fileactivity, (11) Guillory’ sfalureto ask Drs.
Brown, Childress, or Gough whether Pilate had any temporary tota disability arising out of hisJanuary 21,
1995 injury, (12) AmFed sfailure to pay al medicd billsaccruing from Rilate sclam, and (13) AmFed's
falure to provide adequate supervisory review of Pilate'sclam.

196. Moreover, as explained earlier, Guillory sat idle and failed to make temporary tota disability
payments to Filate for over a month after he and AmFed had agreed on the period of temporary total
disahility.

197. The law in Missssppi places a duty on an insurance company to promptly and adequately
investigate dl of the rdevant factsinvolved in aninsured’'s dams. Szumigala v. Nationwide Mut. Ins.
Co., 853 F. 2d 274, 280 (5th Cir. 1988); seealso Bankers Life & Cas. Co. v. Crenshaw, 483 So. 2d
254, 276 (Miss. 1985). Moreover, Mississppi Code Annotated section 71-3-37 (Rev. 2000) dtates,
“Compensation under this chapter shdl be paid periodicaly, promptly, in the usua manner, and directly
to the person entitled thereto, without an award except whereliability to pay compensation is controverted
by the employer.”

198.  Theplurdity, relying upon Cal dwell and two eventswhich occurred inthefourth quarter of theyear
inwhich AmFed refused to pay the clam, argues that AmFed's year's delay in paying Filate's cdam was
acceptable notwithstanding the undeniable fact that AmiFed had sufficient informeation, at least five months

prior to paying the claim, to make a determination about the extent of temporary tota disability benefits.
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| have dready discussed the inconsequentid effect of the two events. In the paragraphs that follow, |
discusswhy | bdlieve the plurdity's reliance on Caldwell is not well grounded.
199. Firgt, Caldwell isnot factualy comparable to the case a bar. In Caldwell, Keith Cadwell was
killedin an automobile accident on October 20, 1990. Theinsurance company wasnotified of the accident
on February 15, 1991. Caldwell, 686 So. 2d at 1093. On April 1, 1991, Abb Cadwell, J., Keith's
father, who was aso the adminigtrator of Keith's estate, filed suit against Abb's insurance company for
medica and uninsured motorist benefits after theinsurance company did not pay the benefitsby Abb's self-
imposed deadline of April 1, 1991. 1d. Theinsurance continued to investigate the accident and on May
28, 1991, tendered payment. Id. at 1094. Understandably, the Mississippi Supreme Court held that:

After review of the record, this Court concludes that the trid court properly granted

summary judgment on the issue of punitive damages. Thelinchpin hereisthat Alfanever

denied the claim, but rather continued itsinvestigation until al concerns had been resolved.

The damwas paid six weeks after Cadwell'simposed deadline. Wedo not find that time

frame to be unreasonable given the explanation in this record. We caution, however,

againgt failureto pay claimswhereliability and coverageisclear and wherethetime

frames are of greater length, such asin Travelers.” This would be gpplicable even

more S0 where coverage is denied.
Id. at 1099.
1100. Clearly, thereis no comparison between paying a clam within three months of naotification of the
dam, asdid theinsurance company in Caldwell, and delaying the payment of adlam for nine months after
notification as did AmFed in the case before us. The facts of our case are much more andogous to the

factsin Travelers than to thefactsin Caldwell.

7101. In Travelers, the Missssppi Supreme Court affirmed a punitive damages indruction where the

"Travelers Indem. Co. v. Wetherbee, 368 So. 2d 829 (Miss. 1979).
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insurer withheld offer of payment for a period of eight months. Travelers, 368 So. 2d at 834. A brief
review of the dient factsin Travelers is hdpful.
1102. Carl and Lula Bdll Wetherbee's dwelling was insured by Travelers Indemnity Company. On
February 14, 1976, the dwelling was severely damage by fire. 1d. a 830. The fire was reported to
Travelersthreedayslater. 1d. Travelersimmediately began itsinvestigation. However, during the course
of the investigation, the fire marshd advised Travelers that Wetherbee (presumably Carl) was a prime
suspect in the cause of the fire. 1d. Travelerss clam representative advised the Wetherbees of the fire
marshd'sreport, and Traveers declined payment to the Wetherbees during the course of thefiremarshd's
investigation. Id. On May 25, 1976, the fire marshal issued a report exonerating the Wetherbees, but
Travelersdill refused to makepayment. 1d. at 831. Instead, Travelersbegan negotiationsto try and settle
the damage clam, using an estimate it had acquiredintheintervd. 1d. a 833. The negotiations were not
successful, and the Wetherbeesfindly filed alawsuit on December 21, 1976. 1d. Travelers tendered the
contents payment on February 4, 1977. |d. at 834.
91103. Inupholding thetrid court's decison regarding punitive damages, the Travelers court stated:
[W]eareof theopinion the punitive damageingtruction was properly granted. The primary
reason for this concluson is the delay reflected in the evidence . . . . Granting
reasonableness to Travelers in withholding dl payments during the arson investigetion,
neverthel essthisterminated on May 25, 1976, and the contents payment was not tendered
until February 4, 1977, . . . when Travelers had certain knowledge of the loss and
repeated demands for payment had been made.
Id. at 834-35.

7104. Based upon my exhaudtive review of the record, | find that an issue of materid fact exists asto

whether AmFed and Guillory’s continuing denid of Pilate's claim, upon their receipt of medica records
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from Dr. Childress on August 17, 1995, condtituted a willful, intentional, maicious wrong or a reckless
disregard of Rilate'srights. Therefore, | find that Pilate has presented sufficient factsto overcome AmFed's
motion for summary judgment. Accordingly, | dissent from the plurdity’s affirmance of the trid court's
order granting summary judgment. | would reverse and remand this case for atrid on the merits.

KING, PJ., THOMAS, MYERS AND CHANDLER, JJ., JOIN THIS SEPARATE
WRITTEN OPINION.
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