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KING, P.J., FOR THE COURT:

1. Darndl Williams, acting pro se, has appealed the Madison County Circuit Court'sreversa of the
Mississppi Employment Security Commission's grant of unemployment compensation benfits.

92. Williams alegesthat the Madison County Circuit Court'sreversa of unemployment compensation
benefits was arbitrary and capricious and an abuse of discretion.

13. Finding error in this decision, we reverse and remand.



FACTS
14. Darndl Williams had been employed by Penn's Fish Housefor fiveyearsasacook. On May 13,
2002, Shirley Robbins, the restaurant manager, called Williams and told her not to come to work that day
or the next day. No reason was given to Williams for this directive.
15.  After pesking with Robbins, Williams called the owner and requested areason for these actions.
The owner told Williamsthat he would check on the matter and inform her when she could return to work.
The owner never cdled Williamsto tdll her when to report to work and Williams never returned to work
at Penn's Fish House.
T6. Williamsthen filed for unemployment compensation benefits, which weregranted by theMississippi
Employment Security Commission. The grant of benefits was reversed by the Madison County Circuit
Court.
7. Aggrieved by the circuit court's decison, Williams gppeded, filed a three paragreph letter brief,
in which she succinctly sets forth her issue and arguments as follows:

Attention Board of Review:

| am appedling the decison denying me of my unemployment benefit, because |
have provided you with hard evidence confirming that | was terminaion. Also, it was
dtated that the review is basis on the overdl testimony of both parties. Inthe Finding of
Fact statement of the decison Appedas Referee document States that | contacted my
employer, the owner, Mr. Penn when | wasinformed by the manager, Shirley Robbinsnot
to come to work without any reasoning.

| have been employed with Penn's Fish House for over five years and | have
aways reported on schedule or informed themif, | couldn't report on schedule. So, my
employer should be obligated to inform me, after | had contacted him twice asto when |
was to report back to work. | fed that it isnot fair, when | made two attemptsto find out
what was going on with my job. | waswilling and reedy to work. | wasterminated, | did
not quite, | went through the channds and it was management responsibility to get back in
contact with me.

Inaddition, | have enclosed acopy of my Missssppi Regiond Housing Authority
NO. VI. Thisdocument was completed by my manager, Shirley Robbins. Ms. Robbins
indicated on this form that her for termination was Lack of work



| am requesting that my unemployment bereingtated for themonths| didn't receive
them and that | am not require to repayment of my benefits.

DISCUSSION
118. In reviewing decisons of the Missssppi Employment Security Commission to grant or deny
unemployment compensation benefits, this Court gpplies a deferentid standard of review. Ifthedecision
of the Missssppi Employment Security Commission is not arbitrary or capricious and is supported by
subgtantia evidence, then this Court is obligated to affirmthat decision. Routt v. Miss. Employment Sec.
Commn, 753 So. 2d 486 (5) (Miss. Ct. App. 1999). The particular decison whichisgiven deferentia
review isthat of the Board of Review, rather than the gppedsreferee. Joseph v. Miss. Employment Sec.
Comm.'n, 771 So. 2d 410, 411 (1 4) (Miss. Ct. App. 2000); see also Mississippi Employment Sec.
Commn. v. Universal Wearparts, Inc., 766 So.2d 104, 108 (1 13) (Miss. Ct. App. 2000) (Lee, J.,
concurring).
T9. The Missssppi Employment Security Commission is the finder of fact, and determines issues of
weight and credibility. Page v. Zurich Am. Ins. Co. of 1., 825 So. 2d 721 (1 3) (Miss. Ct. App. 2002).
Where those findings are supported by substantia evidence, this Court is bound by them. Id.
110.  Inreachingitsconcluson, the Missssippi Employment Security Commission resolved the question
of credibility infavor of Williams, aswasitsright. Attala County Nursing Ctr. v. Moore, 760 So. 2d 784
(197-8) (Miss. Ct. App. 2000). Its findings are supported by substantial evidence and are therefore
binding upon gppellate review. 1d. at (8).
11. Initsfactud findings, and opinion Missssppi Employment Security Commission sated:
The Board of Review agrees with the Findings of Facts as stated by the Appeals
Referee. These facts show that the clamant was cdled a home by the employer and

advised not to report for work for the next two days. The clamant then contacted the
employer toinquire asto why she should not report to work and the claimant was advised



by the employer that hewould get back with her. The claimant was never contacted again
by the employer. Under these circumstancesit isthe opinion of the Board of review that
the clamant did not voluntarily leave work but that shewaslaid off by theemployer. The
clamant was advised by the employer that he would contact the claimant asto when she
should report for work and the employer did not thereafter contact the claimant. It can not
be sad, therefore, that the clamant voluntarily left work.

712. Theaction of the Madison County Circuit Court in reversing the award of benefitsto Williamswas
an abuse of discretion.
113. Theentirety of the circuit court order reads as follows:
This cause was heard on the gppeal of Penn's Fish Housg, Inc., from an Order of
the Mississppi Employment Security Commission entered on September 19, 2002,
reversing the decision of the Appeda's Referee Denying employment security benefits and
adopting that order asthe find Order of the Commission. The Court having reviewed the
entirerecord herein, and being otherwise fully advised in the premises, findsthat the Order
of the Full Commission should be reversed and the findings and Order of the Appeds
Referee should be affirmed, and that the Order of the Full Commission should be in dl
respects reversed.
It istherefore ordered and adjudged, that the Full Commission Order rendered in
this case on September 19, 2002, be and the same is in al respects reversed, and the
findings and Order of the Appedls Referee should be and the same is hereby affirmed.
So Ordered, this the 15th day of November, 2002.
14. Thecircuit court offersno reedily discernible reason for itsreversd of the Mississppi Employment
Security Commission's decison. Such an action is by definition arbitrary and capricious.
115. Inseeking to judtify what was an arbitrary and capricious action by the Madison County Circuit
Court, the dissent failed to place into full context some of its references to the record. The dissent States
that Penn, the owner, testified that he could not recall whether Williams cdled him. However, a careful
reading of Penn’ stestimony suggeststhat he did his best not to testify to anything, ether pro or con. There
is to be found in the transcript an inference that Penn was called by Williams. Penn tetified, “But there
could be one of ahundred cdllsthat | got and s0 | Ieft it up, if Darndl did cal me, it seemslike she, there

was a problem here of not showing up and why were doing this or why were doing this” This



interpretation of Penn's testimony is consistent with that of Robbins the manager, who stated that Penn
caled her about this matter.
116. Thedissent dams that Williams began another job and is therefore indigible for unemployment
compensation benefits. However, therecord is unclear asto when and under what circumstances Williams
began work. It istrue that at the hearing Williams stated that she had obtained other employment. But no
one bothered to ask her when or under what circumstances she had obtained employment. Therefore, what
the dissent claims as evidence of other employment by
Williamsis of limited vaue.
17. Asdated earlier, and contrary to the suggestion of the dissent, it is the decision of the Board of
Review, and not that of the appedls referee whichis entitled to deference. Joseph v. Miss. Employment
Sec. Comm'n, 771 So. 2d 410, 411 (1 4) (Miss. Ct. App. 2000); see also Miss. Employment Sec.
Comm'n v. Universal Wearparts, Inc., 766 So.2d 104, 108 (1 13) (Miss. Ct. App. 2000) (Lee, J.,
concurring).
118.  Hnding the actions of the circuit court to be in error, we reverse and remand to the Mississippi
Employment Security Commission for the purpose of determining the gppropriate amount, if any, and
period of compensation to which Williamsis entitled.
119. THE JUDGMENT OF THE MADISON COUNTY CIRCUIT COURT IS HEREBY
REVERSED. WE REMAND TO THE MISSISSIPPI EMPLOYMENT SECURITY
COMMISSION TO DETERMINE THE APPROPRIATE AWARD OF BENEFITS.
McMILLIN, C.J., SOUTHWICK, P.J., BRIDGES, IRVING, MYERS, CHANDLER

AND GRIFFIS,JJ.,,CONCUR. LEE, J.,DISSENTSWITH SEPARATEWRITTEN OPINION
JOINED BY THOMAS, J.

LEE, J., DISSENTING:



920. | disagree with the mgority's decison to reverse as | find clear error with the Board of Review's
fact finding and subsequent decison. Accordingly, | would affirm the circuit court'sreversd of the Board
of Review.
921. Our standard of reviewing the decision of the Board of Review is described in Joseph v.
Mississippi Employment Sec. Commission, 771 So. 2d 410 (Miss. Ct. App. 2000):
The standard of review to be used when reviewing atrid court decison either affirming or
denying an adminidrative agency's findings and decisons is an abuse of discretion
standard. Our standard for reviewing the findings and decisons of an adminidrative
agency such asthe MESC isfound in Miss. Code Ann. 8§ 71-5-531 (Supp.1999). "In any
judicid proceedings under this section, the findings of the board of review asto thefacts,
if supported by evidence and in the absence of fraud, shdl be conclusive, and the
jurisdiction of said court shal be confined to questions of law."
Apart from the statute, this Court has spoken to the standard of review of MESC
proceedings: "The denial of benefits may be disturbed only if (1) unsupported by
substantial evidence, (2) arbitrary or capricious, (3) beyond the scope of power
granted to the agency, or (4) in violation of the employee's congtitutional rights."
The MESC's decision is rebuttably presumed to be correct.
Joseph, 771 So. 2d at (114-5) (citations omitted) (emphass added). Here, Williams clams the circuit
court was "arbitrary and capricious’ in reversing the Board of Review.
922.  Firg, | would find Williams to be proceduraly barred for fallure to cite any authority in her one-
page letter which served as her brief. See Entergy Miss,, Inc. v. Bolden, 854 So. 2d 1051 (118) (Miss.
2003). Alternatively, | would gpply our stlandard of review and find that the triad court did not abuse its
discretion in reversng the Board as substantia evidence did not exist to support the findings of the Board
of Review. During the hearing before the gpped s referee, restaurant owner Roger Penn testified that the
restaurant does not lay off employees becauise the need istoo greet for workers. Penn also stated that he

could not recdl if Williams had called him after the manager, Shirley Robbins, had told her not to cometo

work. Raobbins stated Williams had neither reported to work the previous Saturday nor called to let



Robhins know whereshewas. Robbinstestified that on Monday, May 13, 2002, shetold Williamsto take
two days off work to attend to persond problems, but that Williams was scheduled to work on Thursday.
Robbins explained that when she cdled Williams to come back to work on Thursday, her scheduled day,
she could not reach her because, as other employees explained, Williams had dready taken another job.
The pertinent parts from the testimony of Robbins and Williams are as follows:

Robbins. . . . | cdled Darndl Thursday. | didn't get any answer. That's when | learned

that she had another job. So | did not contact her anymore because | felt like that if she
wanted her job, or wanted to know why, she should have called me, but she did not.

* * %

Referee Okay, you said that you learned that she was working somewhere else on that
day?

Robbins: Yes.

Referee How did you learn that?

Robbins: One, through one of the employees.

Referee: They told you that she was working for another?
Robbins. She was working somewhere e se.

Referee: Did they tell you where she was working?

Robbins Yes.

Robbins: I would like to know, would she be willing to come back to work because |
didn't lay her, | didn't fire her, or nothing like that. And the reason | was calling her
Thursday wasto get her back on schedule. But | did not.

Williams: | have cdler ID, | never had been called.

Referee Okay.



Williams But | could.

Refereer Okay, wdl the question | believe was would you be willing to come back to
work for them?

Williams Wdl I'm dready employed somewhere dse.

723.  Robbinsfurther explained tha the form which Williams damsiis proof pogtive that she was lad
off was not what it appeared to be, but only evidence of afavor Robbins had done for Williamsto help
Williams stay in her subsidized housing.

924. Inlooking at thefacts, itisclear that the Board misconstrued the factsand reversed theinitia clams
examiner and the gppedl sreferee without any judtification. 1t would have been hel pful to this Court had the
circuit court developed its findings asto why it choseto reversethe Board of Review; notwithstanding this
falure to enunciate its reasons, as previoudy described, | find that sufficient evidence did not exist to
support the Board's findings, and the circuit court reached the proper decision in reversing the Board. |
would &firm.

THOMAS, J., JOINSTHIS SEPARATE WRITTEN OPINION.



