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THOMAS, J., FOR THE COURT:

1. Harold D. McKee appeds his conviction by a Leake County jury of the felony of possesson of

cocaine. McKee assignsfive errorsin the court below:

l. ERROR EXISTSIN ADMISSION OF EVIDENCE AGAINST APPELLANT.

1. THE HONORABLE LOWER COURT ERRED IN REFUSING THE REQUESTED
CIRCUMSTANTIAL EVIDENCE INSTRUCTIONS.



1. THERE WAS NO CHAIN OF CONNECTION IN REFERENCE TO THE ALLEGED
DRUGS FROM THE TIME THEY WERE TAKEN UNTIL THE TRIAL.

V. ERROREXISTSIN EVIDENCE AND ALLEGED INFORMATION CONCERNING THE
TRIAL AND AN ANTENNA.

V. TRIAL COUNSEL IN THE LOWER COURT WAS INEFFECTIVE IN FAILING TO
OBJECT TO TRIAL COURT'SRULINGS AND THE MANNER OF THE CONDUCTION
OF THE TRIAL.
12. Finding no error, we affirm.
FACTS
113. Carthage Chief of Police im Moore stopped Harold D. McKee on January 18, 2001 for driving
atruck with an expired registration tag. McKee exited the vehicle and met Moore outside. M oore asked
for adriver'slicense and after afew moments, M cKee admitted he did not possess one. Moore noted the
scent of acohol on McKee's breath and asked McK eeif he had been drinking. M cK ee admitted to having
consumed one beer.
14. Moore approached McKee's truck and looked in the passenger window. In addition to a
passenger, Billy Stewart, Moore observed an open beer container on the floorboard and asix-ring plastic
drink can holder protruding from abrown paper bag on the seat approximately hafway between driver and
passenger. Moorelifted the bag and spotted apill bottle containing severa rocksof crack cocaine. Moore
called for assistance and handcuffed McKee,
5. Officer Chad Arthur arrived, advised McKee of his Miranda rights and transported him to the
police station. Chief Moore arrived at the station at approximately the same time and both officers were

present when McKee was processed. McKee was directed to empty his pockets. One of the items

McKee removed from his pockets was another pill bottle which aso contained crack cocaine. McKee



atempted to retrieve the bottle but was unsuccessful. Officer Arthur aso found a crack pipe and an
antenna, often used for cleaning crack pipes, in the backseet of hisvehicle after trangporting McK eeto the
police gation.
T6. McKee was charged with possession of cocaine between two and ten grams. Tria was had on
May 9, 2002. After ddiberation, the circuit court jury found McKee guilty of the crime charged and he
was sentenced to aterm of twelve years imprisonment. This gpped followed.
ANALYSS

1. Admission of evidence
7. The heart of thisassgnment of error isthe argument that the trid court erred in admitting evidence
which had been seized in violation of McKee's condtitutiond rights. McKee argues he was only arrested
for aminor traffic offense for which the usud remedy is the issuance of a citation, thus authorities had no
right to conduct a search of his person without a duly executed warrant since no exigent circumstances
existed to forgive the Fourth Amendment warrant requirement. McKee dso dlegeshewas never advised
of hisMiranda rights as required under Miranda v. Arizona, 384 U.S. 436 (1966).
118. Whatever violation wastheimpetusfor Chief Mooretoinitidly stop McKee, what hewasarrested
for was possession of cocaine, not atraffic violation. What the usud punishment for atraffic violation may
beisof absolutely no rdlevance in this case.
T9. The evidence of the cocaine found in the truck was admissble. While a warrant is generdly
required before the search for or seizure of evidence may be conducted, no warrant is required to seize
an object in plain view when viewed by an officer from aplace he hasthelawful right to be, itsincriminating
character is readily apparent and the officer has a lawful right of access to the evidence. Minnesota v.

Dickerson, 508 U.S. 366, 375 (1993). However, this exception only forgives the lack of a warrant.



There must ill be probable cause before such a search or seizure can be made. Arizona v. Hicks 480
U.S. 321, 326-27 (1986).

910. Chief Moore hed legdly stopped McKee for atraffic violation. He smelled acohol on McKee's
breath and saw an open container of acohal in the vehicle from his position outsde the vehicle on the Sde
of apublic thoroughfare, a place Chief Moore wasobvioudy legdly entitledto be. Chief Mooredso saw
other evidence of acohoal in the form of a plastic, Sx-ring can holder, used to secure beer, among other
beverages, prior to sde.

11.  Under the plain view doctrine, Moore was entitled to seize this evidence without a warrant. The
presence of acohol and olfactory suggestion of its consumption gave Moore sufficient probable cause to
aso search the vehicle. Northington v. State, 749 So. 2d 1099, 1108 (119) (Miss. Ct. App. 1999). If,
in the process of making that legitimate search and seizure, Moore uncovered evidence of another crime,
as he did here, he is not required to ignore such evidence nor does the Fourth Amendment require its
suppression. Michiganv. Long, 463 U.S. 1032, 1050 (1983).

12. Even had probable cause been absent, McKee would have no standing to complain. As he
repeatedly pointsout in hisbriefs, McK eewas not the owner of thevehicle a thetime of hisarrest, hewas
merdy test-driving it in order to determine whether he wished to purchase it. Fourth Amendment rights
are persond ones and a defendant may not seek to suppress evidence through a complaint that the
congtitutiond rights of a third party have been violated, in this case the right of the actuad owner of the
vehicle to be free of awarrantless search. Rakas v. lllinois, 439 U.S. 128, 133-34 (1978) (passengers
invehiclein which neither had a property or possessory interest lacked standing to complain of search of

vehicdle in which narcotics were found).



113.  Asfor the cocaine found on McKee's person, it is well settled that an officer has the right to
conduct asearch of adefendant'sperson incident to alawful arrest. United Satesv. Robinson, 414 U.S.
218, 235 (1973). That McKee was directed to empty his pocketsrather than have them emptied for him
does not change the nature of the search.
114. Findly, it isdso amatter of settled law that Miranda warnings serve to protect a suspect's Fifth
Amendment right to be free of compulsory sef-incrimination, a right which only extends to evidence of a
tesimonid or communicative nature. Schmerber v. California, 384 U.S. 757, 761 (1966). Inanimate
items, such as vids of crack cocaine, found on a suspect do not qudify as ether testimony or
communication and are thus unprotected by the Fifth Amendment.

2. Circumstantial evidence instruction
115. McKee next argues he was entitled to a circumstantial evidence instruction because the evidence
did not establish anything but constructive possession of cocaine by him, and the State failed to prove he
had exclusive dominion and control over the vehicle-in terms of inches, the cocaine was closer to the
passenger than it was to McKee. Given these failures and lacking elther an eyewitness or a confession,
McK ee submits he was entitled to a circumstantia evidence jury indruction.
116. McKee misunderstands the concepts of congtructive possesson and dominion and control.
Condructive possession is not alesser degree of possession but rather a method by which possessonis
established. Congtructive possession may be proved by showing asuspect had dominion and control over
the location in which the contraband isfound. Keysv. State, 478 So. 2d 266, 267 (Miss. 1985). Itisnot
an ether/or proposition as McKee appears to be arguing.
117.  Withrespect tojury ingtructions, an accused is entitled to recelve aparticular species of instruction

when the evidence againg himiswholly circumstantial and he so requests. Id. at 267. Such an instruction



generdly informs the jury tha before it may convict, each dement of the crime must be proven beyond a
reasonable doubt and to the excluson of every reasonable hypothesis congstent with innocence. |d.
118. Inthiscase, the evidence agangt McKee is not wholly circumgtantid. McKee was not charged
with separate counts of possession, one for the cocaine found in the car and one for the cocaine found on
his person, but a single charge encompassing both specimens. That portion of the cocaine found on his
person condtitutes direct evidence of possesson. The evidence in this case is thus of the mixed variety,
partly circumgantial and partly direct. In such instances, a circumstantid evidence ingtruction is not
required. Sullivan v. State, 749 So. 2d 983, 992 (1 20) (Miss. 1999).

3. Chain of custody
119. McKeesthird assgnment of error isthat the State failed to establish a chain of custody between
the time the cocaine was seized and the time it was presented at trid. McKee faled to object to this
aleged error at trid. It isthus not properly preserved for appdlate review. Fleming v. State, 604 So.
2d 280, 294 (1992). However, even were that not the case, testimony at trid established the chain of
custody. Chief Moore testified he sealed the cocaine in evidence bags at the respective locations of
discovery then handed them to Officer Billy Martin. Martin later transported the bags to the Mississppi
Crime Labfor contentsanaysisthen retrieved the bags, resealed and initided by thelab andyst, and placed
themin evidence storage until trid. Officer Vick Hamilton testified he removed the bags, il seded, from
evidence orage and transported them to the court on the day of trid. That is sufficient.

4. Crack pipe and antenna
920. Inhisbrief to thiscourt, McK ee dleges'the evidence concerning [the crack pipe and antennal was
that the police car had not been searched by the police prior to Appellant being placed in the vehicle and

there was no proof that Appellant placed it there, but Appellant denied this being true.”



921.  Once again, no objection was made at trid and the issue was not preserved for gppd late review.
However, in the interest of thoroughness, we will briefly review the matter. McKeeg's satement quoted
above does not accurately reflect thetestimony at trid. McKeedid deny placing theitemsinthe policecar
but Officer Arthur aso testified he searched the police vehicle before placing McKeeinit. Arthur further
testified neither item had been in the vehicle when he searched it but was present after McKee was
removed from it at the Carthage police sation.

722. McKee further argues that because the pipe and antenna were not introduced into evidence, the
jury became confused and he should have been granted amidrid. Itisimportant to notethat what McKee
argues as error was the failure of the State to have the pipe and antennaiintroduced as physical evidence,
not the testimony of Officer Arthur on the subject of theitems. Thejury did inquire of the judge why the
items had not been introduced asevidence. The court informed thejury it could not comment onthe State's
trid technique and a verdict should be based upon the evidence as presented. Thiswas a proper answer.
M cK ee was not charged with possession of pargphernaia but possession of cocaine. The State was not
required to introduce evidence of this separate crime and McKee putsforth neither atheory nor authority
for the notion that the items must have been introduced as evidence and failure to do so necessitated anew
trid.

5. Ineffective assistance of counsel

923. Inaddition to counsd's appellate brief, McK ee has submitted a pro se supplementa brief on the
issue of ineffective assstance of counsd. Counsd makes the broad dlegation of deficiencies in trid
counsdl's performance, particularly in light of the number of objections that should have been made but
werenot. McKeemakesanumber of specific clamsof deficient performancewhichincorporatethe broad

error raised by counsdl: falureto object to adefectiveindictment, failureto object to court'srefusd of the



circumdantid evidenceingructions, fallureto secureajury ingruction on the State's burden of proof, failure
to object tointroduction of prgudicid evidence of other crimes, and failureto seek suppression of evidence
obtained in violation of the Fourth Amendment.
124. Wereview clamsof ineffective assstance of counsd based upon atwo-part inquiry: first, whether
counsdl's performance was deficient; and second, whether that deficiency caused prejudice to the
defendant. Strickland v. Washington, 466 U.S. 668, 687 (1984). Deficient performance is evaluated
by whether counsdl's advicefalls outsde objective parameters of professiona reasonableness. 1d. at 687-
88. Prgudice is measured by whether the result of the proceedings would have been different but for
counsd's deficiency. Cole v. State, 666 So. 2d 767, 775 (Miss. 1995).

a. Defective indictment
125. McKeedamstheindictment againg him was defectivefor want of agrand jury foreman sgnature.
Thisisincorrect. Theindictment isincluded in the record. It isatwo-sded document and al necessary
sgnatures gppear on the back side of it. No further anadlyss of this clam is necessary.

b. Failureto object to denial of circumstantial evidence instructions
126. McKeenext damstrid counsdl should have objected to the triad court's denid of the proffered
circumgtantia evidence ingructions. Such an objection is unnecessary. The practice of taking exception
to the denid of arequested ingtruction has long been abandoned in this State. Jenkins v. Sate, 757 So.
2d 1005, 1009 (1 19) (Miss. Ct. App. 1999). Theissueis preserved for gopellate review merely by the
tender of the ingtruction and request that it be given. Id. Tria counsd was not required to make any
separate objection and cannot be found defective for failing to do that which was unnecessary.

c. Instruction on burden of proof

127. McKee'sargument for this propogition israther unclear and for that reason, we reproduceit here:



The law says that where the defendant is not in exclusive control of the truck when the

drugs are found, the State has the burden of proving competent evidence which would

connect the defendant tothe cocaine. . . . Therefore, McKee arguesthat since he was not

inexclusve dominion and control of thetruck whenthe 2-10 gramsof cocainewerefound,

Missssppi law placed a burden on the State to provide competent evidence which

connects him with the cocaine.. . . .But the record shows that the jury was not instructed

on this particular burden of proof assigned to the State and . . . the failure to ingtruct the

jury that the State had this particular burden of proof in a constructive possession case .

.. .had the effect of easing the State's burden of proof, thus denies due process.
128. McKee gppears to be arguing a number of disconnected theories. He seemsto argue that in a
congtructive possession case, the State's burden of proof ishigher thaninacase of direct evidence. Hedso
seems to argue that it was conclusively established he lacked dominion and control of the truck he was
adriving at the time of his arrest and therefore the State failed to establish an essentia eement of the crime.
He dso gppears to assume that "proving competent evidence" is something different, additiond, to the
burden the State dready carriesin criminal cases.
929.  The burden of proof isaways upon the State to prove each dement of the crime charged beyond
areasonable doubt. That is so whether the crime of possession of cocaine is established through direct
evidence or evidence of congructive possesson. The jury was informed of the burden of proof by
Instruction S-1, which stated the jury must believe McKee did willfully, unlawfully and fdonioudy havein
his possession and under his conscious control a Schedule 11 narcotic, to wit cocaine of more than two
grams but less than ten grams, beyond a reasonable doubt before it may convict. McKee also submitted
Instruction D-8, which was given, reminding the jury of the presumption of innocence, the burden of
proving guilt beyond areasonabl e doubt rests upon the shoulders of the State, and that the defendant isnot
required to prove hisinnocence.

130.  Iningtances where part of the crimeis established through congtructive means, the State has the

additiond evidentiary burden of proving the defendant had dominion and control over the place where the



contraband was found. This can probably best be defined as an element of the crime; there is no change
or dteration in the State's burden of proof. The jury was dso informed of thisin Ingruction S-3, which
instructed that possessi on need not mean actud physica possession; constructive possess onmay beshown
by establishing that the substance involved was subject to the defendant's dominion and control.
131.  We cannot fathom what additional instructions McKee believes should have been offered. Taking
the ingructions given as a whole, the jury was correctly informed of the State's obligation to prove the
elementsof the crimebeyond areasonabledoubt. That issufficient. Heldel v. State, 587 So. 2d 835, 842
(Miss. 1991). Trid counsd cannot be found at fault for failing to do more.

d. Evidence of other crimes
132. McKeenext argueshewas prejudiced by theintroduction of evidence regarding another, separate
crime. Specificdly, he aleges the testimony of Officer Arthur describing the discovery of the crack pipe
and antenna in the backseat of his police vehicle after trangporting McKee congtitutes evidence of the
separate crime of possesson of pargphernalia which was prgudicia to his case and trid counsel was
therefore deficient in failing to object or seek a cautionary ingtruction or midriad once the tesimony was
admitted.
133.  McKee correctly statesthe law regarding the standard of review for the admission or exclusion of
evidence, that of abuse of discretion, and that an abuse of discretion may lead to reversible error.
However, in determining whether trid counsd was ineffective, we review counsdl's actions, not those of
the tria court. Whether the trid court abused its discretion in admitting the testimony is a completely
separate matter which should have been designated as a separate assgnment of error but was not, as

discussed above.

10



7134. Asto the trid counsd, we make no determination as to whether or not an objection to this
testimony should have been made. Even were we to assume, however, that failure to object to the
tesimony was deficient, McKees clam fails for lack of prgudice to him as a result of the deficient
performance. Asdiscussed at the beginning of this section, deficient performance doneisnot sufficient to
overturnaconviction. McKee must dso show that, but for the deficiency, he would have been acquitted.
That he cannot do. Had the testimony been excluded, never presented to the jury at dl, the remaining
evidence asreviewed in thefacts of this case, ismore than sufficient for the jury to have convicted McKee.
e. Failure to seek suppression of evidence

135. Hndly, McKee argues trid counsel was deficient by failing to seek suppression of the cocaine
found in thetruck hewasdriving. Asdiscussed at length above, therewasno violation of any congtitutiona
rightswith respect to the search and seizure of evidence from thetruck or from McKee's person. Counsdl
did not perform defectively by recognizing this and declining to make spurious objections or motions. We
will not revigt this discusson here further.

1836. THE JUDGMENT OF THE LEAKE COUNTY CIRCUIT COURT OF CONVICTION
OF POSSESSION OF COCAINE AND SENTENCE OF TWELVE YEARSIN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS ISAFFIRMED. COSTS OF

THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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