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SOUTHWICK, PJ., FOR THE COURT:
1. Two brotherswereinvolved in litigation to define aboundary description that they had used afew
years earlier when they divided their commonly owned tract in two. During the progress of the suit, the
parties agreed as to the location of an obscure road that had been set out in the deeds asthe dividing line.
That created two unequd sized tracts. One of the parties continued to argue that the intent of the brothers
had been to divide the land equaly. The chancelor found that since the ambiguity in the deed description
had been resolved by agreement, there was no longer judtification for reformation. We find no error on

this record and these pleadings, and affirm.



92. This suit began as a complaint to remove clouds from title and establish aboundary line. Wayne
Del oach and his wife were the plaintiffs, while Charles L. Del_oach was the only named defendant.
Charles Del_oach has since died and his heirs have been subgtituted in the litigation. The land a issueis
about half of the 800-acre tract conveyed to members of the Del_oach family in 1949. Whether it should
be exactly haf isthe central issue before us. Sdney W. Del_oach was the father of the origind partiesin
this suit. He became the owner of al 800 acres in November 1962. On the same day, he used the
following description to convey part of the land to histwo sons.

The N %2 of the following described land and being that part of said land lying north of a

gravel road running over an old abandoned railroad dummy line and running east and west

through the entire tract of land:

Lot 16 in Section 23; Lots 8 and 14 in Section 24; Lots 1, 2,4, 5, 6, 7, 8,9, and 10 in

section 25; Lots 2, 4, 10 and 11 in Section 26, dl in Township 22 North, Range 1 Eadt,

800 acres more or less, Talahatchie County, Mississppi.
13 Based onwhat isin therecord, this 1962 deed wasthefirst to refer to an old railroad line or gravel
road as lying within the 800 acre tract. In 1966, Sidney W. Deloach conveyed to al four of his children
the remainder of the 800 acres. Thistime, he even more explicitly Stated that the conveyance was of one
half of the tota tract. The description was identical to the one used in 1962, except it twice substituted
“south” for “north” intheinitid phrase. After the description concluded, thislanguage appeared.: “Intending
to describe and convey the S¥2 of said tract or 400 acres more or less lying south of said grave road.”
That kind of intent statement does not appear in later deeds.
14. Various subsequent conveyances were made within the family using these same descriptions. In
1994, the 800 acres became owned just by the two brothers, Wayne and Charles Del_oach, as tenants

in common. That same year, the brothers divided the land in two. The deeds used these mirror

descriptions: " The South 2 [or the North %4 of thefollowing described land and being that part of said land



lying South [or North] of a gravel road running over an old abandoned railroad dummy line and running
East and West through the entire tract of land"; each deed then described the total 800 acres by proper
description.

5. Not long after the brothers executed the 1994 deeds to each other, a dispute arose about the
location of the boundary dividing their two tracts. Wayne Del_oach filed suit claming that the boundary
was an old railroad dummy line that a surveyor alegedly could identify.* Charles Del_oach answered
contending that the boundary line was agrave road.

T6. A hearing was held in September 2000. Surveyors were caled by each sde to testify as to the
location of the railroad dummy line and gravel road. Wayne Del_oach's surveyor testified that the present
grave road appeared to be about in the same | ocation as aroad that gppeared on U.S. Geologicd Survey
maps from the 1930's. This surveyor dso found pilings remaining from an old bridge over acreek. "If
that's the railroad bridge," the surveyor stated, then the old railroad lined up at the creek with the present
road. No evidence of aralroad dummy line wasfound anywhereelsedong theroad. It hasbeen Wayne
Deloach’ sposition throughout thelitigation that the boundary used in the deed was clear and ascertainable.
7. The surveyor for the Charles Del_oach heirs had no opinion on whether the present gravel road
was the sameroad that was built over an old railroad line. These Del_oaches claim that the boundary used

in the deed referred to no currently verifiable location.

1 "Dummy lines' were temporary and lightly-buiilt rail lineslaid into timber lands during logging
operations. Truckslong ago replaced thetrains. One authority explained the synergy of sawmills and
theralroads "From these mills, logging railroads radiated outward, like the branches of atree, to reach
the far-flung timber. Known to Missssppians as ‘dummy lines because they went nowhere, some
reached alength of 30 to 35 miles™ Gilbert Hoffman, Dummy Lines Through the Longleaf: A
History of the Sawmills and Logging Railroads of Southwest Mississippi (Oxford: Center for the
Study of Southern Culture, Univ. of Missssppi,1992), x. There was evidence proffered in this case
that by the 1930's the railroad tracks on this land had been taken up and only some ties and other
occasond remnants were visible even then.



118. Neither surveyor gave an answer initidly satisfactory to the chancelor that the present road on the
property wastheroad referenced in the deed description, especidly because therewasamaost no evidence
of the old railroad line on top of which the road was supposed to run. At the first hearing, the chancedllor
stated that when a deed purporting to describe haf of atract of land uses unclear landmarks, perhaps the
proper approach was to survey the entirety and divide the land precisely in two equal portions.
Conddering each Sde's evidence, the judge was not confident that he could make adecision. Responding
to these concerns, the parties indicated that they might be able to resolve some of the confusion. The
September 2000 hearing was continued for ten days.
19.  Wehave no record of a hearing afew dayslater. A motionwasfiled in January 2001, stating that
“no progress had been made concerning the solution to the problem.” The next transcribed hearing was
inOctober 2001. Both attorneysinformed the court that the boundary line that was referenced in the deed
should be deemed to be the road as it appeared on the plat prepared by the surveyor who had been
employed by the Charles Del_oach heirs. The ambiguity in the deed description was resolved with the
adoption of an identified road's current location.
10. The Charles Del_oach heirs still contended that it was the intent of the brothersin 1994 to divide
the land into two exact hadves. Using the present grave road as the boundary made the southern tract
larger by 65-80 acres. At the conclusion of the second hearing, and after the parties had agreed to deem
the grave road to be the boundary referenced in the deed descriptions, the chancellor asked for briefing
on the effect of the deed reference to "haf" of the 800 acre tract:

North half, south half. So, what does that mean? 1s 40 or 50 acresinconsequentid or is

it substantia? What if it said the north haf and it only gave you 10 acres and the other

party 790 acres? Would that make any sense? Would that be aproblem? | don't know.
... Solet'sget somelaw. There probably issomelaw on that we need to take alook at,



and | need to see whether we need to go forward with some sort of contention of
reformation or not. But | need to seethe law firdt.

11.  InFebruary 2002, the chancellor ruled that since the boundary referenced in the deed had been
agreed to be the grave road, no defect in the description any longer existed. Extringc evidence of intent
was relevant only if the description was vague. Since there was no ambiguity, there could be no
reformation. This apped has followed.
DISCUSSION

712.  On apped, the Charles Del_oach heirs seek judicia reformation of the 1994 deed. Generdly, an
ingrument that is unambiguouswill not be reformed absent proof of mistake, fraud, or duress. See Pursue
Energy Corp. v. Perkins, 558 So. 2d 349, 352 (Miss. 1990). Thisdeed had been ambiguous-- indeed,
the railroad dummy line's location remains at best aguess. However, the parties in this litigation created
ameaning for that description. There never wasawritten stipulation setting out the terms of the agreement.
After one attorney explained what the parties had agreed, the chancellor summarized the agreement as
being that the location of a gravel road as shown on a survey "will stand as the dividing line of the road
mentioned in the deed, asit istoday and will be the divison line between the property, as set forth in the
deed itsdlf and as described inthe deed . . . ." Both attorneys agreed with this characterization of the
dipulation.

113.  What was not gtipulated wasthat this surveyed road wasthe dividing lineintended by the brothers
when they executed their deeds to each other in 1994. Thelocation of the old road and railroad line may
not have been known nor even considered by the brothers. Instead their father’s 1962 description may
have been somewhat cardlesdy utilized in 1994. The courtroom agreement effectively rewrote the

ambiguous deed such that it now had a definite, post-execution meaning, but not stipulated was the 1994



intent of the deed. The Charles Del_oach heirs have dl along argued that when the two brothersacquired
equal one-haf interestsin the property, then by quitclam deedsdivided the land in two, their intention was
that each would own an equal-Szed tract. That is certainly a reasonable concluson. When the hearing
ended in October 2001, though, parol evidence of the intent of the parties had not been introduced. The
chancdlor later ruled that absent ambiguity in the description, no evidence could be introduced to
demondtrate that the land was intended to be divided into two precisdy equal haves. Whether that is
correct is our issue on appedl.
114.  Whenreformation of adeed ispermitted, it isfor the purpose of removing ambiguity or correcting
error ariang from mistake, fraud or duress. Asto ambiguity, theruleisthis,
When the language of the deed or contract is clear, definite, explicit, harmoniousin dl its
provisions, and free from ambiguity throughout, the court looks solely to the language used
in the instrument itself, and will give effect to each and dl its parts as written. When,
however, the language fdls short of the quadities above mentioned and resort must be had
to extringc aid, the court will 100k to the subject matter embraced therein, to the particular
gtuation of the parties who made the indrument, and to the genera Situation touching the
subject matter, that isto say, to dl the conditions surrounding the parties at the time of the
execution of the insrument, and to, what as may be farly assumed, they had in
contemplation in respect to al such said surrounding conditions, giving weight also to the
future developments therein about which were reasonably to be anticipated or expected
by them; and when the parties have for some time proceeded with or under the deed or
contract, alarge measure, and sometimes a controlling measure, of regard will be givento
the practical constructionwhich the partiesthemsaveshave givenit, thisison the common
sense proposition that actions generally spesk even louder than words.
Royer Homes of Mississippi, Inc. v. Chandeleur Homes, Inc., 857 So. 2d 748, 754-55 (Miss. 2003),
quoting Farragut v. Massey, 612 So. 2d 325, 329 (Miss. 1992), which quoted Sumter Lumber Co. v.
Sipper, 183 Miss. 595, 608-09, 184 So. 296, 298-99 (1938).
115. Asto mutuad mistake by the partiesto a deed, this explains the obligation of the court:

One of theassgnmentsargued by the appellantsisthat the court erred in admitting
parol evidence to show the intention of the parties to the deed as the deed was plain and



unambiguous. Theappellant citesnumerousauthoritiesto support hiscontention, however,
these cases are not gpplicable in reformation proceedings.
"It is practicdly a universd rule that in suits to reform written instruments on the

ground of fraud or mutua mistake, parol evidence is admissible to establish the fact of

fraud or of a mistake and in what it conssted, and to show how the writing should be

corrected in order to conform to theagreement or intention which the parties actually made

orhad...."
Bedford v. Kravis, 622 So. 2d 291, 294 (Miss. 1993), quoting Smalley v. Rogers, 232 Miss. 705, 710-
11, 100 So. 2d 118, 119-20 (1958), which quoted 45 Am.JUR., Reformation of Instruments, 8 113
(1943). An ambiguous deed can be reformed. So may an unambiguous deed in Stuations in which
because of mutua mistake or fraud the description used did not reflect the intent of the parties.
16. We have been discussng generd legd principles. Prdiminary to applying them here is another
generd legd principle-- anissue cannot beraised for thefirst time on gpped. We must be ableto find that
the issue of reformation was presented to the chancellor for resolution. The chancellor cannot be found to
have erred by failing to answer a question never posed.
17. The Charles Del.oach heirs clearly pled that the gravel road that lay on top of an old railroad
dummy line could not be religbly located, and therefore an equd divison of the property into north and
south halves should be made. The initial answer dleged that the location of the rdlevant road was not
discernible. Then, in January 2001, Charles Del_oach filed this request of the court:

gppoint the two surveyors to work jointly together for the Court to equitably divide the

property and to preparefor the Court's adoption aproper and fitting legal description, said

description and divison to equitably divide dl of the property in question, by acreage and

by value of said property and theimprovementsthereon, and to submit this proposd to the

Court and to the parties for congderation and adoption.
118. In April 2001, in their answer to anamended complaint, the Charles Del_oach heirs continued to

assert the ambiguity in the deed and the consequent need for an equitabledivison. InJuly 2001, inacross-

complaint, the Charles Del_oach heirs pled that the land described had never been surveyed, and that the



parties two surveyors had been unable to locate the center line. The heirs dleged that the deed
“description is vague and of such a nature as to render it impossible to determine exactly what was
contemplated by each of the parties at the time that the deeds were executed.” The prayer for relief was
that asurvey of the entire 800 acres be performed and that two "equitably divided" portionsbemade. This
pleading aleges ambiguity and impossibility of locating the boundary.

119. Thisrevedsthat throughout thelitigation prior to the October 2001 hearing, Charles Del_oach and
then his heirs had relied totally on ambiguity as the basis for reformation. Then, at the October 2001
hearing, both sides agreed to consider a gravel road located by both surveyors during the litigetion asthe
boundary for purposes of thedeed. The question now iswhether ambiguity asabasisfor reformation was
thereby diminated. There was till pleading support for an equa division based on ambiguity, but wasthe
issue waived by the stipulation? It isasif adeed between brothers referred to acompletely unknowable
point of beginning, for example, alandmark known only to their father as“Rosebud” and to which he had
referred in another, decades-earlier deed. The parties to the deed during litigation agree to make the
unknowable knowable by deeming acertain tree as the one that would be considered to be Rosebud. No
intent contemporaneous to their own deed existed as to such a designation.

920.  Whether such facts mean that thereis no longer ambiguity asabasisfor clarifying adeed depends
in part on the specifics of the parties agreement. Had there been a written stipulation, such detail might
have been included. We find no effort in what was said ordly on the record to limit the stipulation to some
sort of dterndive, eg., only if the chancdlor found aninsufficient basisto reform the deed woul d the agreed
boundary be the road. It is clear that the atorney for the Charles Del_oach heirs, immediatdy after the

chancellor accepted the stipulated meaning for the deed description, argued that the inability to locate with



certainty the road and railroad mentioned in the deed required reformation to accomplish the intent in the
deed for an equd divison. The attorney was trying to hold onto the ambiguity issue.

921. Reaningtheissue of deed ambiguity asabassto require an equd divison wasrather imprecisey
pursued. We do not decide whether this tipulation as to the boundary waved ambiguity as a bass for
reforming the deed. It isenough that the chancellor ultimately, despite hisearlier uncertainties, had toollittle
in the record on which to base a different conclusion about the location of the boundary. Though the
rallroad apparently had been abandoned even by the 1930's, the evidence was that the only gravel road
that ever traversed west and east on this property in the relevant areawas one quite near the present one.
A 1930'smap showed asimilarly-located road; inferentialy, that isthe road that existed inthe 1960'swhen
the parties father used it as a description. For the chancellor to have regjected this road as the intended
boundary, even without the concession by the parties, would have required an assumption based on no
evidence that the only discoverable road in the late 1990's was & a different location than the one on the
property in the 1960's, and that the earlier road had disgppeared without atrace on thisunimproved land.
722.  With ambiguity unavailable as a basis on which to reform this deed, the issue of mutua mistake
being rai sed by the pleadingsand supported by evidence now needsto beaddressed. TheappelleeWayne
Del oachargued below in histrid brief and repeats here that there never has been apleading railsng mutua
mistake. Certain issues must be pled explicitly:

Indl averments of fraud or mistake, the circumstances condtituting the fraud or mistake
shdl be stated with particularity.

M.R.C.P. 9(b). In order for mutua mistake to be afoundation for parol evidence, it should be explicitly

pled. Turner v. Terry, 799 So. 2d 25, 34 (Miss. 2001). Unlesswefind trid of the issue by consent, the



Charles Del_oach pleadings must have raised the issue of mutua mistake and the resulting need for
reformation. We search for relevant pleadings.
923.  Thereisnothing stated generdly, much less"with particularity,” in any of these pleadings concerning
mistakeor the"circumstances' of such amistakethat would support reformation. Insteed, thereispleading
of ambiguity. At mogt, Charles Del_oach and his heirs have stated that the intent of the ingruments was
to make an equal divison of the property. That isnot, however, an dert to the court or the other party that
the deed description failed of its purpose because of mutud mistake. The pleadings sought equity because
the deeds were impossible to interpret. That impossibility was ended by evidence and by agreement.
924.  Peading insufficiency must aso be consdered in light of other rules of procedure, which include
that matterstried by consent need no pleadingsin support. M.R.C.P. 15 (b). Wethus search for whether
the proceedings below consensudly consdered mutua mistake.
125. At one hearing, the attorney for the Charles Del_oach heirs stated that due to the vagueness of the
deed, hefiled across bill asking for reformation "o that the effect of the deed that will be created will be
the intent that was origindly put into the deed." He further stated that "the land is not divided equdly by
that road . . . But therésasubstantid difference between the size of the two pieces of property.” Thenthe
attorney for the Charles Del_oach heirs made this assertion:

And if it satesthat each oneisto convey aquitclam to the other one-hdf of the property

-- and | think you have to read the intention of the deed by what the deed says, and it

intends to give each from the other the one-hdf interest in haf the property -- then welve

got to look at theidea of [reformation] of the deed for adividing line.
726. The Charles Del_oach heirsinitidly relied on vaguenessin the deed to support reformation. After

the tipulation before the chancellor eiminated ambiguity, the heirsreied on the inconsistency between the

location of the deemed boundary and the claimed intent to divide the land equaly. The chancellor asked

10



for briefsto determinewhether thereferenceinthedeed to“hdf” overrode the boundary of thegrave road.
That isalegitimate legd question but not afactud question. The chancdllor noted that digtinction: “I think
that what we have here is not afactud dispute but alegd disoute’ astowhat part of the deed description
controlled. Doesthereferenceto one-haf control, or the described boundary? The canonsof construction
for deeds make specific boundaries control over acreage and fractions of property. Carverev. Johnson,
149 Miss. 105, 115 So. 196, 197 (1928) (specific description by metes and bounds controls over general
description of “31 acres on east 9de’ of tract); see generally, Jack H. Ewing, “Missssippi Land
Descriptions,” XVIII Miss. L. J. 381 (1947). The chancellor’s final judgment agreed that the deed's
reference to half of the 800 acre tract failed as a matter of legd construction to override the specific road
boundary.

927.  The chancellor did not request briefs on the issue of mistake, nor had anyone aluded to mistake
other than in the most generd form. The trid brief for Wayne DelLoach is in the record; any trid brief
submitted by the heirsis not. In histrid brief, Wayne Del_oach argued that only a few meatters besides
ambiguity would justify reformation. He noted that among them was mutua mistake, but that was not pled
and could not in this case support reformation.

128.  Wefind no pleading supporting mutual mistake as abasisfor reformation, nor wastheissuetried
by consent. Modern pleading practice is not overly technica, and notice pleading is usudly sufficient.
Peading mistake or fraud requires somewhat more. M.R.C.P. 9(b). Tria by consent can override the
pleading failing, but no such consent appears on this record.

929. Itisnot asif an obviousissue was overlooked inthiscase. Even when pled, mutuad mistake must
be proven beyond a reasonable doubt. McCoy v. McCoy, 611 So. 2d 957, 961 (Miss. 1992).

Throughout this case, no evidence other than the use of theword “haf” in the deed description conceivably

11



was a foundation for mistake. No evidence from either brother was offered as to his mistaken
understanding of the road’ slocation when sgning adeed just afew yearsbeforethellitigation began. After
judgment, the Charles Del_oach heirs presented an affidavit as to what Sidney Del_oach meant when he
firgt used the description in the 1960's. However, the unifying of the divided tractsinto one parcel in 1994
negated any mistake arisng from earlier deeds. The affidavit would have had somerelevance had it been
shown that the brothersin 1994 were operating under a misunderstanding caused by their father’ s earlier
mistake about the boundary.

130.  To beclear, we recognize that mutua mistake isavailable to correct adescription that isplain and
is the one that the parties fully intended to use. “Mogt mistakes of fact in conveyancing, except those
caused by clerical misprison, arise in cases when descriptive terms are intentionaly employed under the
mistakenimpression that they apply to the property sought to be conveyed." Milesv. Miles, 84 Miss. 624,
37 S0.112,115(1904). Aswassaid over acentury ago by Chief Justice JA.P. Campbdll, "where parties
contract for a particular result, and intend to effect it, and fail to accomplish it, even through ignorance or
mistake of law, equity will effectuate the intent of the parties™ Bedford, 622 So. 2d at 295, quoting Hall
v. Sate to Use of Lafayette County, 69 Miss. 529, 13 So. 38, 39 (1891).

131. Ambiguity of wordsis not needed for reformation. However, regardless of some generd god of
equity, both Del_oaches must have had adominant purposefor their 1994 transaction to convey or receive
exactly one hdf of the larger tract, and mutudly and mistakenly believed that these obscure landmarks --
gravel road, dummy rail line -- accomplished that god. The kind of evidence necessary is exemplified in
a conveyance of resdentia property long ago in the City of Jackson. There was a mutud mistake by the
parties as to whether the eastern margin of adriveway was the boundary between two numbered lots, the

one on thewest having ahouse and the one on the east being vacant land. In fact, the driveway was entirely

12



ontheeastern lot and so were other improvements. McGee and Alexander had owned both [otstogether,
but then divided them.

The vauableimprovements were Situated on the western side of the two lots, and McGee

was interested in buying from his associate the improved premises and in occupying the

same as hishome. Mr. Alexander was interested in taking over the vacant property at an

agreed vaueand in erecting thereon at hisown expense another dwelling house. Therewas

no intimation that the occupation lines of the Sykes ot and premises wereto be disturbed.

The testimony of McGee and Alexander establish amutuad mistake of fact, and indeed this

mistake is admitted.
Brimmv. McGeg, 119 Miss. 52, 80 So. 379, 381 (1919). Reformation was ordered.
132. It may bethat additiond evidence existed. The Charles Del_oach heirsin a post-judgment motion
raised explicitly for the firgt time that they wished to present evidence on the question of mistake or fraud.

It was that motion that attached an affidavit regarding the intent of Sidney W. Del_oach in the 1960's to

divide the property equaly between hissons. That evidence was relevant but somewhat misdirected, as
the mutual mistakeissue concerned what the brothersmeant in 1994 when they divided theentire 800 acres
between them. Perhaps the issue had been just below the surface in the suit, but it had not been pled nor
tried by consent. Even if the chancellor might have been within his discretion to reopen the case, we find

no abuse in his refusing to do so.

183. THE JUDGMENT OF THE TALLAHATCHIE COUNTY CHANCERY COURT IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J., BRIDGES, P.J.,, THOMAS, LEE, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR.
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