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1. Shadow Robinson was indicted and tried for the murder of Lenndl Moore. The jury found her

guilty of mandaughter, and the trid judge sentenced her to twenty years in the custody of the Mississippi

Department of Corrections. Robinson has appealed and raises nine issues which we state verbatim:

1 Whether thetrid court committed reversibleerror whenit failed toreview Moore's
medica records and take testimony from Moore's psychotherapist before ruling



that Moore had not waived the medica privilege by taking Shadow to his
psychotherapy session.

2. Whether thetrid court committed reversible error whenit failed to review Moore's
medical records and alow the records to be redacted to show only the relevant,
materid, and exculpatory evidence.

3. Whether the exclusion of Shadow's testimony regarding statements M oore made
when she attended one of Moore's psychotherapy sesson uncongtitutionaly
interfered with Shadow's right to defend againgt the charges.

4, Whether the tria court committed reversible error when it alowed Moore's
mother to assert the medica privilege via afidavit and did not appoint aguardian
ad litem when the court recognized the privilege belonged to Moore's children.

5. Whether the tria court committed reversible error when it prevented defense
counsel from telling the jury in opening statements about other fights between
Moore and Shadow and Shadow's state of mind as aresult of those violent acts.

6. Whether the evidence was insufficient to support the jury'srgjection of Shadow's
s f-defense clam whenthejury did not have al the evidence which when viewed
would lead a reasonable person to conclude that Shadow acted objectively
reasonable on March 8, 2001.

7. Whether the cumulative errorsin this case denied Shadow aright to afair trid.

8. Whether the trid court erred when it denied Shadow's gpped bond immediately
after thetrid and later raised the bond in the absence of evidence that Shadow
was aflight risk.

9. Whether the trid court's sentencing of Shadow was 0 harsh that it is crud and
unusud.

2.  Wefind no reversible error; therefore, we affirm the judgment of the circuit court.

FACTS
113. The recitation of facts surrounding the circumstances of the tragic death of Lennell Moore comes
from the defendant, Shadow Robinson. Only three witnesses, Moore, Robinson, and Robinson's

boyfriend, Shontarri Cobbins, witnessed the shooting. Because Moore was killed, we do not have the



bendfit of what hisversion of the eventswould have been. Cobbinsdid not testify during the Stete's case-
inchief. Hedid, however, give rebutta testimony.

14. Ontheevening of March 8, 2001, Shadow Robinson called M oore and asked himto pick up thelr
daughter in Canton and bring her hometo Robinson's apartment in Ridgeland.! Initialy, Moore indicated
that he was not going to honor Robinson'srequest. However, sometimelater Moore arrived a Robinson's
gpartment withthedaughter. When hearrived, Robinson'snew boyfriend, Shontarri Cobbins, waspresent.
Cobbins opened the door and let Moore into the apartment.

15. According to Robinson, Moore waked into the gpartment "talking off thewadll . . . and ydling" a
her because she had been hanging up the telephone on him. Shetold Mooreto go lay their daughter inthe
bed in the bedroom. Moore complied but, according to Robinson, came out of the bedroom "walking fast
and pointing down in [her] face . . . going off, cussng [her] out, [and] cdling [her] names” Robinson
testified that Moore told her that "he was going to dap the s-- out of [her] because [she] would not shut
up." Robinson further testified that Moore then "drew his hand back to dap [her] but "Shon [Shontarri
Cobbing] grabbed him™" and told Robinson to run into the bedroom. Robinson testified that she ran into
the bedroom, but Moore camein "so fat”" that he tore the canopy over their daughter'sbed. Moore then
hit Robinson, knocking her on her sde over the bed and againgt the wal. She "bounced up and hit him,
and he hit [her]." Moore was on top of her when Cobbins came into the room and pulled Moore off of
Robinson. After Cobbins pulled Moore off of Robinson, Robinson went outside to get her daughter. She
then came back insde the gpartment and watched Cobbins and Moore fight for awhile. Theregfter, at

some point, Moore, while ill being restrained by Caobbins, jumped at Robinson, grabbed a glassfrom a

! Robinson and Moore had two children together dthough they were never married and their
relationship had ended.



table in the living room and raised his hand to throw it, but Cobbins hit him on the hand and the glass fell.
Robinson picked up the glass and threw it &t Moore. She missed and the glass hit the wall and broke.
According to Robinson, "he[Moore] sho nuff [Sc] got to bucking then." AsM ooreand Cobbinsstruggled,
Robinson watched, while, a the same time, she "was just sngpping, going off, cussing him [Moore] out,
cussing back, going back off onhim .. . tdlinghimtoget out . . . hit the door" because he did not pay any
billsthere.

T6. Cabbins told Robinson to go back in the room where the children were and to lock the door. She
went in the room but did not lock the door. She remained in the room two to three minutes. Moore did
not attempt to come into the room. While Robinson was in the room, she retrieved her pistol and turned
up the volume on the television.  She then emerged from the room with the gun and watched Moore and
Caobbinstusdefor Sx to eight minutes dthough neither of them saw her.

17. What happened next is best rdated through the following colloquy which occurred on direct
examination between Robinson and her attorney:

Q. So a what point did hetry to comeat you or did he cam down? What happened
next after that?

A. He said hewas going to go. He told Shon [Shontarri Cobbins]. Shon had him
around hiswaig, and he told Shon, f— it, I'm fixing to go.

Q. Okay.

A. And he knocked Shon's hands off hiswaist, and that'swhen he - - hewasn't fixing
to go. He was coming back at me.

Q. Okay. And what happened when he came back at you?

A. The gun went up, and he turned, and he turned, and heturned, and | - - | mean,
| wasn't trying -- (pauses) - - | wasn't trying to shoot him. He just got shot.

Q. So did he act like he was waking out of the door?



A. No.

Q. What did he do?

A. He jumped a me.

Q. Okay. And hejumped at you, and what happened when he jumped at you?

A. | raised the gun.

Q. And did you mean to discharge the gun?

A. No, because | didn't know it was loaded. | didn't know nothing was in it. It

wasn't but one bullet. Who would want to kill somebody with one bullet?
8.  According to Robinson, Moore and Cobbins fought gpproximately thirty to forty minutes before
shefired thefatd shot.
T9. The shooting incident was investigated by Officer Donad Scott Martin of the Ridgeland Police
Department. When he arrived at Robinson's apartment, he found her uncooperative dthough she admitted
that she had shot Moore. Martin saw nothing about Moore or Robinson's person indicating that either of
them had been in any typephysicd struggle? Further, Martin testified that there were no signsthat afight
or physicd struggle of any sort had occurred in the gpartment. No furniturewas broken, and nowallswere
damaged. Everything gppeared to be in place except a picture in the children’'s room which was resting
next to awal.
710. Additiond factswill be related during the discussion of the issues.

ANALY SISAND DISCUSSION OF THE ISSUES

1. Waiver of Medical Privilege

2 Moore was il dive and begging for help when Martin arrived at the apartment.
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11. Robinson'sfirst four issuesareinterrelated and revolve around the trid judgesfinding that Moore
did not waive the medicd privilege and the judge's ruling that Libby Johnson, a psychotherapist who
conducted only two counsding sessons with Moore, could not testify concerning communications
presumably made by Mooreto her during one of the sessions.® At least one of the counsdling sessonswas
dlegedly attended by Robinson with Moore's consent. Because wefind thewaiver, or lack thereof, of the
medicd privilegeto beirrdevant onthefactsof thiscase, we pretermit adetailed discusson of theseissues.
12. Webegin our discusson with the observation that Robinson did not testify that she attended either
of the two sessions, and there was no evidence produced at trid which proves Robinson's presence at
ether of the counseling sessons dlegedly attended by Moore. The only suggestion in the record that
Robinson may have attended one of the sessions came during the hearing on the motion in limine when
the attorney for the State, while not admitting that Robinson was present during one of the sessons, said
that it was his understanding that Robinson's presence was necessary for the trestments. However, the
record upon which the tria judge relied does not contain any proof that Robinson did in fact attend either
of the sessons, and there was no stipulation to that effect by the parties.

113.  Although it is questionable asto whether the record is sufficient to support afinding that Robinson
attended one of the sessions, we note that the State does not take issue in its brief with this questionable
fact. Therefore, for purposes of this opinion, we assume that Robinson did in fact attend one of the

eSS 0NS.

3 The dissent argues that the record does not contain sufficient evidence for thetrid judge to have
made a determination as to whether the medica privilege even gpplies. However, in the same bregth, the
dissent also argues that M oore’ s taking Robinson to one of the sessonswaived the privilege. The record
indicates that Johnson is a psychothergpist. Pursuant to Rule 503 of the Missssippi Rules of Evidence, a
psychothergpist is a person authorized to practice medicine and is bound by the medica privilege.
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14. Thetrid judgerefused, because of the medicd privilege, to dlow Johnson to testify concerning her
counsding sessions with Moore. It appears that in making this decision, the trid judge accepted the
assertionmade by the attorneys that Robinson did in fact attend one of the sessons. Robinson arguesthat
Moore waived the privilege when he fregly took her to one of the counseling sessons.

115.  When thetrid judge refused to alow Johnson's testimony, the parties agreed to making a proffer
of Johnson'stestimony by offering her notes of her counseling sessonswith Moore. Thedissent arguesthat
the trid judge denied Robinson’ sattorney the opportunity to proffer Johnson' stestimony through Johnson.
Thisis amply not the case as the following colloquy proves.

MS. ROSS: Libby Johnson is the psychotherapist. Wed like to do a proffer on her
testimony if you are going to grant their motion.

*k*k*%k

THE COURT: Wdl, I'm hesitant abouit | etting the person to whom the communi cation was
made make a proffer because | would not want that person to violate Section 13-1-21
because there are criminal pendties associated with that. 1'm going to try to look at that
and see.

MS. ROSS: Wel, Your Honor, if we could sed the proffer so that the Supreme Court or
Court of Appeds, whoever isreviewing thisrecord, would be able to consder the proffer
when reviewing the error, if any.

*k*k*%x

THE COURT: Isthere any way we can mark the records and sedl them? And whatever
isin the records is what she would testify to, | would guess.

MR. POWELL: Yes, sr.

MS. ROSS: Y our Honor, if youwont dlow usto cal her to gointo detal, if we could just
put her on the stland and say that she would testify to the documentation in the records if
caled, then that could be our proffer, along with therecords. Y our Honor, we don't mean
to prolong this, but we would ask the Court to also look at Rule 501 of the Rules of
Evidence that says that no person has a privilege, and subsection 4, to prevent another
from being awitness or disclosing any maiter or producing any item or writing.



*k*k*%k

THE COURT: The comment ispretty interesting to that rule. Normally thiswouldn't come
up until the defense puts on acase or puts on witnesses, but the State filed the motion, and
so | guesswe need to digpense with the motion prior to beginning thetrid, being amotion
inlimine. How do you intend to proceed with the witness? Areyou going to do like Ms.
Ross said and just put the witness on and | et the witness say that they're going to testify as
to what was in the medica records and then submit the records under sedl?

MR. POWELL: Yes. If you're not going to alow her to testify what's in the notes,
Y our Honor, that's correct.

THE COURT: Wel, I'm not going to et her testify unlesstherésawaiver of that privilege.
What I'mtrying to figure out is, do | need to clear the courtroom on the proffer to
maintain the confidentiality, but, see, if you'regoingto just ask her did shetreat him,
does she have her medical records and if that's what she would testify to, is what's
inthe medical records, then | see no reason to clear the courtroom. And | understand
that there must be a 24-hour notice given to the pressif were going to close the trid.

MR. WILKINSON: Y our Honor, it's the State's position that it would be confidentia
for her to even say she treated the victim.

THE COURT: Well, 13-1-21 talks about a voluntary disclosure. Well, it speaksin
terms of willful violation of the provisons, and if she's testifying under subpoena, | don't
know that that would be a willful violation. Have you got any objection to making a
dipulation that if she testified that sheld testify to what was in the medical records?

MR. WILKINSON: No, Y our Honor.

THE COURT: No?

MR. WILKINSON: We have no objection to that.

THE COURT: Okay. If they make a stipulation, then you don't have to put her on,

put the medica recordsin with the stipulation that that's what she would testify to, would
that accomplish the same purpose, rather than her just coming in here and saying, that's
what I'd do. I'm trying to figure out a way to do this so it won't put her in any kind of
jeopardy and still preserve the records in the matter.

MS. ROSS: Just aminute, Your Honor. We're trying to make sure her notes are legible so that they could |

THE COURT: Y ou're trying to determine legibility, and she's adoctor?



MS. ROSS: Yes, Your Honor. Her writing is not as bad as most doctors.

THE COURT: Oh.

MR. POWELL: We would agree with that, Your Honor.

THE COURT: Okay.

MR. POWELL: We just need to make a copy of it.
116. It seemsfairly clear from the discussion quoted abovethat thetrid judge struggled with thelogistics
of accommodating Robinson's counsd in getting the proffer done and preserving the confidentidity of the
disclosures made by Moore to the psychotherapist, but thereis no doubt that thetrid judge was prepared
to dlow Robinson's counsd to make an unfettered proffer. Whilethetria judge was firmin hisrefusal to
dlow Johnson to testify in the trial, he did not attempt to limit Robinson's counsel's right to make an
appropriate proffer through Johnson. He was prepared to clear the courtroom so that could be done.
17. The State objected to dlowing the proffer to be done through Johnson, but to assert, as doesthe
dissent, that the trid judge required the proffer to be made through the tendering of Johnson's notesis not
borne out by the record. Rather than requiring that the proffer be made through the tendering of the notes,
thetrid judge amply inquired as to whether that process would be acceptable. Any fair interpretation of
the quoted conversation compels the conclusion that, at the end of the extended discuss ons about how to
do the proffer, Shadow's counsdl fregly agreed to submit Johnson's written notes as the proffer of what
Johnson would testify to if she were cdled as awitness. That discusson aso demongrates that the tria
judge never refused to dlow the proffer to be done differently.
118.  Thetrid judgedid not review the notes before making his decision to disalow Johnson'stestimony.
However, the notes were sealed and submitted with the gppellate record for our review. The notesreflect

that Johnson saw Moore only twice for anger management in May and June of an unspecified yesr.



Robinson shot Moore on March 8, 2001. Since the sessions occurred in May and June, they would have
had to have taken place at the latest in May or June of 2000, if not in some earlier year. If the discussons
occurred ayear or two prior to the killing, or even nine or ten months earlier, it would be difficult, for a
least three reasons, to see how they could possibly hold any beneficid value to Robinson's defense.
119. Firg, thefact that M oore had been treated for anger management in aprior unspecified year does
not prove that, during the period of time leading up to the killing, he had engaged in such aggressve and
violent behavior with Robinson so as to warrant her having a reasonable apprehension that, in any
dtercation between them, he was likely to do her serious bodily harm.  Second, Robinson did not testify
that M oorewas still engaging in aggressive and uncontrollable behavior toward her or that hispast behavior
toward her |eft her gpprehensive of him. Thirdly, there was no addendum or supplement to Johnson's
dated report indicating the current status of Moore’ sanger management problem. It may bethat whenthis
incident occurred, Moore had the problem under control.

920.  Notwithstanding the tempord problem with the notes, we have reviewed them and find nothing
relevant or exculpatory in them. We rgect Robinson's clam that information from Moorée's counseling
sessons with Johnson would have aided her defense. Although Robinson arguesin her brief that she shot
Moorein saf-defense, her trid testimony, asset forthin thefact portion of thisopinion, beliesthisassertion.
Inlight of Robinson’s testimony, we cannot conceive under any scenario how information about Moore' s
counseling sessionswith Johnson would have been relevant or helpful to her defense. She never contended
or testified that fear of Robinson, based on his history of rdating to her, caused her to fire the fatd shot.
While her attorney, through leading questions, got her to eventualy say that shefeared Moore would get
free of Cobbinss grip and come after her, the uncontradicted fact is that she shot Moorein the back, and

she tetified that she did not intend to shoot him. Based on Robinson's testimony, despite the leading by
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her attorney, no case of salf-defense was established. Itis clear that it was her un-coached position that

the shooting was somehow an accident, that the gun just discharged. On thisevidence, we need not decide
whether Moorewaived the privilege by taking Robinson to one of the counsdling sessons. However, even
if he did, nothing contained in Johnson's notes, the contents of which were withheld from the jury,

prejudiced Robinson's defense.

721. Thedissent, citing severd caseswhich discusstheinterplay betweentheprivilegeand adefendant’s
right to obtain relevant and exculpatory evidence covered by the privilege, argues that the information
contained in Johnson’ snotesisrelevant and that thetrid judge committed reversible error in not conducting

an in camera review of the notes and the evidence to be offered through Johnson. The basis for the
dissent’ sargument isthat Robinson’ s defense was salf-defense, and that this evidence wasrelevant on the
question of whether Robinson had a reasonable gpprehension of fear.

922.  The obvious problem with the dissent’s argument is that it assumes or accepts the assertion that

the facts support Robinson’s clam of self-defense. The claim of self-defense must be fact grounded. 1t

is not enough to verbaly claim sdf-defense but tetify, as did Robinson, that the shooting was an accident.

Further, the determination of whether a reasonable gpprehension of fear exists cannot be made in a
vacuum. Whether Robinson had a* reasonable apprehension of fear” that she was about to suffer death
or some serious bodily injury a the hands of Moore must be considered under the totdlity of the
circumstances that existed a the point in time when she fired the fatd shot. What were those
circumstances?

923.  Firgt, and of critical importance, Moore was not armed. Second, a scrutinization of Robinson’s
own testimony reved s that she had not shown any apprehension or fear of Moore during their fight earlier

that night. Asto that fight, she testified that Moore hit her and that she bounced up and hit him back. She
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further testified that he cussed her, that she cussed him back, and that she “was just sngpping, going back
off ...onhim." Third, after Cobbins pulled Moore off of Robinson, she testified that she went outside,
got her daughter, came back in and watched Cobbins and Moore struggle for awhile. Fourth, she went
into the children’ s bedroom, retrieved her pistol, came back out and observed Maoore and Cobbinsfor six
to eight minutes athough they did not see her. Ladtly, according to Robinson, Moorewasin the apartment
struggling with Cobbins, including the dtercation with her, for thirty to forty minutes, yet, she never caled
the police despite ample opportunitiesto do 0. Thesefacts, dong with Robinson’ stestimony that shedid
not intend to shoot Moore, dispe any credible notion that she shot Moore out of a “reasonable
apprehension of fear” that he was about to do serious bodily injury to her.

724. Evenif wewereto hold that Robinson’s dlam of self-defenseis grounded in the facts, we would
gill find no revergble error in the trid judge s fallure to conduct an in camera review of Johnson’ snotes.
We reach this decision because of two reasons. First, as we have aready mentioned, Johnson's notes
contain no exculpatory information. Second, Robinson failed to show that the anger management problem,
for which Moore had been treated in some unspecified prior year, had not abated and that he had
continued to exhibit, until the time of the shooting, aggressive and violent behavior toward her. Therefore,
evenif Moore s problem with controlling his anger and his desireto control Robinson through intimidation
might be admissiblein her trid for murdering him, there would till be the need to show the rdlevancy of his
conduct from atemporad standpoint. That was not done here. It follows that the dissent’s argument that
this case should be reversed because the trid judge failed to makeanin camera review and redaction of
the notes missesthe mark. Even if areview had taken place, no portion of the notes should have been
admitted as they contained nothing exculpatory and their relevancy was not established.

2. Abridgement of Right to Make Appropriate Opening Statement
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125.  Robinson contends that the trid judge prevented her attorneys from mentioning, in their opening
statement, previous acts of violence perpetrated upon her by Moore. Robinson misstates what occurred.
Thetrid judge ruled that Robinson could not mention any acts of violence on the part of Moore until she
offered evidence that M oore was the aggressor on the night in question and that he perpetrated an overt
act againg her. Thisruling comports withthe jurisprudence of thisstate. See Freeman v. Sate, 204 So.
2d 842 (Miss. 1967); M.R.E 404. Thisissueis without merit; therefore, we affirm the ruling of the trid
judge.
3. Sufficiency of the Evidence

926. Robinson argues that had the jury been alowed to hear testimony from Johnson regarding her
counseling sessions with Moore, the jury "may have concluded . . . [that] the killing of Moore . . . was
objectively red to [her] and [that] she acted asareasonable person under the circumstancesthen and there
exiging." Apparently, Robinson concludesthat the evidence which was presented wasinsufficient because
other evidence was omitted. Thisis flawed reasoning.

927.  Our reading of the record convinces us that the jury was more than generous to Robinson in not
returning a verdict of murder. Robinson testified that she was in a back room with her children while
Moore and Cobbins struggled in afront room. Cobbinstold Robinson to lock the door, but she refused.
Thereis no evidence that Moore ever made any attempt to enter the room where Robinson was prior to
Robinson's emerging from the room and firing the fatal shot. In fact, there is evidence that Robinson
ddiberatdy and intentiondly went into the room to get her pistal to kill Moore. She turned up the volume
on thetdevison just before she left the room to fire the fata shot. A very logicd inference to be drawn
fromthat act isthat she turned the volume up o that the children would not hear the fatal shot that she was

preparing to ddiver to their father. When she emerged from the room with the gun, according to her
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testimony, shewatched Moore and Cobbinstusdefor 9x to eight minutesathough neither of them saw her.
Of course, Robinson's assertion about dl thefighting that took place over aperiod of thirty to forty minutes
iscircumstantialy contradicted by Officer Martin'stestimony that the gpartment wasnot in disarray and that
neither Moore nor Robinson gppeared to have been in afight. Thisissue iswithout merit.

4. Cumulative Errors
128. We have determined that Robinson was not preudiced by the trid judge's ruling regarding the
medica waiver because nothing contained in Moore's medical file was relevant to her defense based on
the facts as tedtified to by Robinson hersdf. This ruling of the trid judge formed the basis of Robinson's
firgt four issues. Since we have found that Robinson was not prejudiced by the tria judge's ruling on the
medica waiver issue, it necessarily followsthat there can be no cumulative prejudice flowing fromtheruling
no matter the number of issues predicated upon the notion that the ruling was erroneous.

5. Appeal Bond
929.  Robinsoncontendsthat thetria court erred in refusing to dlow her to remain free after the verdict.
Robinsonmisstatesthetrial court's position. Thecourt advised Robinson'sattorneysthat it would not allow
her to remain free after the verdict was returned until she had in fact posted an apped bond. Apparently,
thetrial court set the appeal bond at $150,000. It was later raised to $200,000 as aresult of the State's
motion that Robinson congtituted a flight risk. Robinson contends that the trial court erred whenit raised
her bond without making findings of fact.
130.  Since we have affirmed Robinson's conviction, we find these issues to be moot, but even if they
were not moot, wewould find no abuse of discretion on the part of thetrid judgein not allowing Robinson
to remain free post-conviction until she had posted a proper appeal bond. After her conviction, she was

not entitled to remain free pursuant to any gppearance bond that she may have posted to guarantee her
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appearanceinthetria court. A new bond was needed to guarantee Robinson's presenceintheMississippi
Supreme Court, dthough, depending on what arrangements Robinson had with her bonding company, that
may have been accomplished without her paying an additiond fee assuming she had utilized acommercid
bonding company.

6. Harshness of Sentence
731.  Robinson contends that her sentence of twenty years for her mandaughter conviction was "so
excessve given the nature and details of her crime, asto be crud and inhumane and disproportionate when
viewed againgt amilar sentences given for like offenses” The State points out that thisissueis procedurdly
barred because it was not raised in the tria court. We agree. However, procedurd bar notwithstanding,
we aso note that Robinson aso neglects to provide us with any satistics regarding her proportionaity
argument. Therefore, we offer no further comment on thisissue. Sufficeit to say that the law of this Sate
provides a maximum sentence of twenty yearsfor mandaughter. Sentences which are within the satutory
limit are not conddered crud and unusud punishment. Ferrell v. State, 810 So. 2d 607 (120) (Miss.
2002). Robinson cites Davisv. State, 724 So. 2d 342 (Miss. 1998) in support of her contention that her
sentence should be reversed. We find no applicability of Davis to the facts here. Thisissue is wholly
without merit.
132. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARS IN THE
CUSTODYOFTHEMISS SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO MADISON COUNTY.

KING, PJ., BRIDGES, THOMAS, LEE, AND MYERS, JJ., CONCUR. GRIFFIS, J.,

DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, CJ.,
SOUTHWICK, P.J., AND CHANDLER, J.

GRIFFIS, J., DISSENTING:
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133.  The primary issue is the admissibility of evidence from Lenndl Moore' s sessons with Libby
Johnson. Themgority findsthewaiver of themedica privilegeto beirrdevant and intentiondly disregards
or omits a detailed discussion of theseissues. Itison thisissuethat | disagree and respectfully dissent.
134. There are three separate grounds to reverse and remand thiscasefor anew trid. Firgt, Shadow’s
presence at one of the sessons waived the confidentidity of any communications during that session.
Second, the mgority, just asthe trid judge, relies on assumptions and conjecture because the trid judge
erred by not dlowing afull and complete proffer of the proposed evidence. Third, based on theinformation
avallable, the exclusion of theevidence from Moore ssessonswith Ms. Johnsoninterfered with Shadow’ s
right to present her claim of self-defense.

135. The mgority smply concludes that it does not matter what evidence Ms. Johnson may have
offered. Instead, the mgority has concluded that her “notes’ were not relevant. There are severd
problems with this concluson. The mgority cites no authority for this propogtion. The mgority falsto
accurately and completely describe the content of the “notes’ or for what purpose they were offered.
More importantly, the maority concedes, yet disregards the fact, that the trid judge never reviewed the
notes or consdered the evidence that could be offered by Ms. Johnson.  The mgjority cannot recite this
informationbecausethetria judge erred in the manner inwhich he considered and ruled upon thisevidence.
| find this error.

136. We must examine how this issue was presented to the tria court. On the day beforethetrid, the
State filed a motion in limine asking the court to disalow any evidence from “medicd professonds who
may have trested or counseled the victim ether physicaly or psychologicaly.” On the morning the trid
began, the court heard argument on the motion and considered whether the proposed evidence was

protected by the privilege, thereby inadmissible.
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137. The mgority and | agree that the record provides no indication that the trial court actually
consdered the status of Ms. Johnson, the substance of her testimony, asummary of thefactsor evidence
she would offer, or the documentary evidencein theform of Ms. Johnson’ snotes. Neverthel ess, the court
granted the motion in limine.

138.  From the colloquy, it is clear that the defense counsd immediately asked the court to accept a
proffer of Ms. Johnson's testimony, through a detailed examination of Ms. Johnson. The court refused.
I nstead, the court suggested that, and then instructed, defense counsel to proffer only Ms. Johnson’ snotes,
under sedl, for review by this Court. The mgority characterizes the conclusion of the colloquy as defense
counsdl's accepting the form of the proffer. Such was not the case. Defense counsd offered two other
dternatives, which were rgjected by the trid judge, before the tender of the noteswasalowed. Thismay
not be characterized as acceptance.

139.  Our review is limited to the mation, the transcript of the hearing and the notes. We must rely on
thisinformation to determine whether thetria court’ sruling onthe motioninlimine, excluding any evidence
about Moore' ssessonswith Ms. Johnson, wasreversibleerror. Thefollowing facts may be gleaned from
the record.

140.  Moore met with Ms. Johnson on several occasions. Robinson wasinvited to attend and attended
at least one of the sessons. This critical fact is reluctantly accepted by the mgority, yet disregarded. At
the hearing, the court and the attorneys discussed Shadow’s presence a one of the sessions as an
established fact; there is nothing in the record to indicate that her presence was ever in controversy.

Indeed, the assistant digtrict attorney told the court, “[i]Jt's my understanding that [Robinson] was a
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necessary party for those treetments,” conceding that she was present but arguing that the privilege was
not waived by her presence.

141. The State' shrief, mirroring the ass stant didtrict attorney’ s statement, concedesthat Robinson was
present at one session, but only argues that her presence could only waive the privilege for that sesson.
Robinson’s presence a one of the sessonsis not in dispute. The record Smply does not reflect which
session Robinson attended.

742.  Robinsonplanned to cal Ms. Johnson to testify about the session.®> Unfortunately, this Court does
not have an abundance of evidence before usto determine exactly what Ms. Johnson would have testified
about or what documentary evidence she may have offered. We only have Ms. Johnson’s “notes’ to
review and congder the relevancy of her testimony.

43. Based on my review of Ms. Johnson's notes, | find that the notes do indeed contain information
that the jury may find to be relevant, materid and exculpatory. The principleissuein the defensg sclam
of salf-defense was whether Robinson had a reasonable apprehension of fear. Wade v. Sate, 748 So.
2d 771, 775 (1 13) (Miss. 1999). Argument of counsd, at the hearing, clearly indicates that Moore was

seeing Ms. Johnson for court ordered counsding for assistance with his prior behavior. Ms. Johnson's

* Despite this exchange between counsd, the majority concludes that there was “no evidence
produced at trid which proves Robinson’ s presence a ether of the counseling sessonsdlegedly attended
by Moore.” In essence, the mgjority criticizes the fact that | accept the statement of both counsd to
edablish, for the limited purpose of the proffer, that Robinson was indeed present. Nevertheless, the
mgority acceptsonly the statement of counsdl to establish thefact that Ms. Johnson was apsychotherapist.

5 In her brief, Robinson’s counsdl dlaimsthat Robinson should have been alowed to testify about
parts of the conversation. The State's motion in limine did not directly seek to exclude Robinson's
testimony about the communications made during the sesson she attended. There wasno atempt by the
defense to question Robinson about these communications and arguably no attempt to proffer Robinson’s
intended testimony. However, the court’s ruling on the motion would have prohibited Robinson from
testifying about such communications.
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notes indicate that the counseling was for Moore's problems with anger management, control issues,
intimidation, and hisfallure to take any responghility for hisanger. We do not know what was said during
the counsdling sessions. We do not know whether M oore made any threats to Robinson or how Robinson
was involved in Moore' s problems with anger management, control issues, intimidation, or for Moore' s
falure to take regponghbility for his anger.
44. Rule 401 of the Mississppi Rule of Evidence provides:

“Rdevant Evidence’ means evidence having any tendency to make the existence of any

fact that is of consequence to the determination of the action more probable or less

probable than it would be without the evidence.
5. The issues that Ms. Johnson discussed with Moore (.e., anger management, control, and
inimidation) may have a “tendency to make the existence of any fact that is of consequence to the
determination of the action [whether Robinson had a reasonable apprehension of fear] more probable . .
. then it would be without the evidence.” M.R.E. 401. Asdiscussed in detail below, neither thetrial court
nor this Court knows the substance of Ms. Johnson' stestimony. However, because of the factsthat are
presented to us in the record, I am of the opinion that such evidenceis, or may be, relevant to Robinson’s
dam of sdf-defense. Certainly, if Ms. Johnson' s testimony relates to Moore' s behavior directed toward
Robinson, | am of the opinion that the reference to Moor€e s problems with anger management, control
issues and intimidation is sufficient to establish its rdlevance and admissbility.
46. My condderation continues beyond relevancy. Robinson makesthree principa arguments. Each
argument, in my opinion, is correct and congtitutes reversible error. First, and most persuasive, Robinson
arguesthat her presenceat one of the sessionswaived the confidentiadity of any communicationsthat Moore

made to Ms. Johnson. Second, Robinson argues that the tria court erred by not dlowing a full and
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complete proffer of the proposed evidence. Findly, Robinson contends that the exclusion of the evidence
from Moor€e s sessons with Ms. Johnson interfered with her right to present her claim of self-defense.

l. Robinson’s presence waived the confidentiality of any communications
between Moore and Ms. Johnson, during that session.

147. Missssppi Rule of Evidence 503(b) provides that a communication between a patient and
physicianor psychotherapist may be privileged if the communicationisconfidentid. Communicationsmade
inthe presence of athird party are not confidential, and the patient is deemed to have waived the privilege.
M.R.E. 503(b).

148. Here, the mgority accepts the fact that Robinson attended one of the sessons. Y et, the mgority
then failsto addresswhat, if any, legd effect Robinson’s presence had on the State’ s ability to assert the
privilege, citing no authority. Thereasonissmple. Unless Rule 503 of the Mississppi Rulesof Evidence
permits an exception to the generd rule, Robinson’s presence waived any privilege that may be asserted.
The mgority ignores and completely failsto addressthis critica issue.

149. The trid court, however, accepted the fact that Robinson attended one of the sessions but
concluded that Moore did not intend to waive his medica privilege when he invited Robinson to attend a
sesson. Thejudge reasoned that the communication was made in the doctor's office, in a professond
Setting, not in an open Situation, and it was not uttered to the world in general. The judge then noted that,
athough they were not married, Robinson and Moore had a close relationship and concluded that intent
can be inferred from the relationship.

150. The trid court's concluson is contrary to the express language of the privilege. By inviting
Robinsonto attend, Mooreintended that Robinson hear hiscommuni cationswith Ms. Johnson. Mississppi

Rule of Evidence 503(a)(4) provides that “[a] communication is ‘confidentid’ if not intended to be
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disclosed to third persons™ Asto Robinson, Moore could not claim that the communications during that
session were intended to be confidentid. The State may not make such clam either.  While the
communications may remain privileged as to the rest of the world, Moore clearly intended that Robinson
hear the communications in Ms. Johnson's office. Thus, if Moore intended for Robinson to hear the
communications, thereis no legd authority for the privilege to gpply.

151.  Although the mgjority does not address this issue, the State’'s only argument was that the
communications were disclosed for the furtherance of Moore streatment. See M.R.E. 503(a)(4) and (b).
However, the State did not offer any reasons for Robinson's presence. There was no information
contained in Ms. Johnson' s notes to establish how Robinson’s presence could possibly further Moore's
interest in diagnosis or trestment.

152.  Only one conclusion may be reached from Robinson's presence at one of the sessons, Moore
waived the physician and psychothergpist-patient privilege as to the communications held in Robinson’s
presence. See M.R.E. 503. Accordingly, | findthetria court'srefusa to admit thisto bereversbleerror
and would remand for anew trid dlowing Ms. Johnson to testify about any communications made during
the session Robinson attended.

. Thetrial court failed to allow a full and complete proffer of the proposed
evidence?

153. Robinson aso contends that the tria judge erred when he refused to consider the proposed
testimony from Ms. Johnson and refused to review the documentary evidence that she offered. Both the
magority and | have discussed the lack of information that the trid judge allowed to be proffered. Here,
however, | am of the opinion that the trid court committed reversble error by not dlowing a sufficient

proffer of evidence for review by this court.
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154. Thetrid court must consder dl “[p]rdiminary questions concerning the qudification of a person
to be awitness, the existence of aprivilege, or the admissbility of evidence” M.R.E. 104(a). According
to the comment to Rule 104(a), the trid court is responsible for determining the facts necessary to
determine such prdiminary questions. We must review the evidence beforethetrid court when it granted
the State’'s motion in limine.  Unfortunately, however, the record before this Court contains very little
information about the existence of a privilege or the substance of the evidence that was to be offered
through Ms. Johnson.

155.  The record does not contain sufficient evidence to lay a proper foundation for the trid judge to
determine whether the privilege was applicable. Neither the State’s motion nor the transcript indicates
whether Ms.  Johnson was a physician, osteopath, dentist, hospital, nurse, pharmacist, podiatrit,
optometrigt or chiropractor (Miss. Code Ann. 8 13-1-21(1) Rev. 2002); was authorized to practice
medicine (M.R.E. 503(a)(2)), or was a licensed or certified psychotherapist (M.R.E. 503(a)(3)). In
Touchstonev. Touchstone, 682 So. 2d 374 (Miss. 1996), the supreme court held that communications
with socia workers are not privileged under Mississppi Code Annotated 8§ 13-1-21(1) or Missssppi
Rules of Evidence 503.

156.  According to the mgority’ s determination of what the record consists of, there is no evidence that
Ms. Johnson was a physician or apsychotherapist. She may be a psychotherapist, but the State’ s motion
does not establish that fact. Thus, contrary to the mgority’s conclusion, the record does not support a
finding that Moore' s communications with Ms. Johnson, with her status unknown, were within the scope
of the psychotherapist-patient privilege. The mgority’s rdiance onthisfact isbased solely on assumption

and conjecture, not on evidence contained in the record.
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157.  Next, the record revesals little about whether the trial court even considered the substance of the
evidence that was to be offered through Ms. Johnson, or whether there was awaiver by the incluson of
Robinsonin one of the sessons. The record only indicates that the trid court alowed defense counsd to
submit a copy of Ms. Johnson' s notes, under sedl, for review by this Court. The record does not indicate
whether the trid court reviewed the notes as part of the consderation of thisissue.

158. The mgority concludes thet the trid judge did not review the notes before making his decison to
disdlow Johnson's testimony. If the trid judge does not dlow a proffer and does not review the notes,
which was the only information the trid judge dlowed to be proffered, Rule 104 of the Missssppi Rules
of Evidence was violated because the court failed to consder the preliminary questions of “the existence
of aprivilege, or the admissibility of evidence” M.R.E. 104(q).

159. What the record does reved, however, is that Robinson’s attorneys were not alowed to make a
sufficient proffer of evidence® After the court granted the State's motion in limine, Robinson’s atorneys
specificdly asked to cal Ms. Johnson and examine her outsde of the presence of the jury. The State
objected to the timing of the proffer and asserted that “it would be confidentia for her to even say she
treated the victim.”  In essence, the State urged the court to not allow any proffer arguing that the proffer
itsalf would violate the privilege. The court resolved thisissue in the State’ s favor and againgt the request

by Robinson’s counsdl. The court did not alow Robinson’s attorneys to proffer the proposed evidence

® A proffer istypicaly alowed in oneof four forms. The court may alow counsd to () dictatethe
anticipated testimony into the record, (b) introduce a written statement of the anticipated testimony, (c)
introduce awritten statement of the witness testimony signed by the witness, or (d) examine the witness
outsde the presence of thejury. Kenneth S. Broun & George E. Dix, McCormick on Evidence § 51 (5th
ed. 1999) (citing Ladd, TheNeedin lowaof an Offer of Excluded Testimony for Apped, 18 lowal. Rev.
304, 318 n. 28 (1933).
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inany of the forms normally used. Instead, the court alowed aproffer that consisted of a one page copy
of Ms. Johnson's notes.

160. InPennington v. Sate, 437 So.2d 37, 39 (Miss.1983), the supreme court held that “[t]he tria
judge should always permit attorneys to make arecord of objectionable testimony or proffer of samein
order that this Court may know whether it is relevant or materid.” (emphasis added). Likewise, in

Edwards v. Booker, 796 So. 2d 991, 997 (1 27) (Miss. 2001), the court concluded that:

The purpose of a proffer is to produce a more complete record, increasing judicia
economy. The parties were dready before the circuit court. To alow a proffer of
evidence into the record at this stage of the proceedings would not have imposed any
additiona hardship on the court. Edwards did not demand that his witnesses actualy
tetify, but merely that their testimony be summarized by counsel so that it may be
preserved in the record for gppeal. The circuit court erred in not alowing Edwards to
make a proffer of evidence.

61. Themgority concludesthat defense counsd agreed to make only aproffer of the notes under sedl.
The record contradicts the mgority’s finding. Robinson’s counse made a clear and definite request to
make an extensive proffer of Ms. Johnson’ stestimony. Based on the State’ sobjection, thetrial court made
it clear that an extengve proffer would not be dlowed. After alengthy discussion between thetrid judge
and counsd, it was clear that the trid judge would only alow the notes to be proffered. The mgority
incorrectly concludes that defense counsd accepted the method previoudy determined by the tria court.
Indeed, Robinson’'s counsd was given no other dternaive. The finding prevented the defendant from

making afull and complete record for this Court to review this important and critica evidence.

162.  Reading the colloquy quoted by the mgjority, | cannot accept themgority’ s characterization of the

trid judge s position. Indeed, the trid judge was“firm” in hisdecison to not dlow Ms. Johnson to testify
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or submit a detailed proffer. However, it may not be said that the tria judge “did not attempt to limit

Shadow’ s counsdl’ s right to make an appropriate proffer through Johnson.” Indeed, he did.

163. | find that thetrid court'sfailure to allow Robinson’s counsel to make an appropriate proffer of

evidence was reversible error.

[1l.  Thetrial court’sexclusion of Ms. Johnson’ stestimony improperly interfered
with Robinson’s right to present her claim of self defense.

164. Robinson contends that the exclusion of the evidence from Moore' s sessions with Ms. Johnson

interfered with her right to present her claim of self-defense.

165. Thetrid court dlowed Robinson's self defense theory to go to the jury. The paramount issue in
asdf defense dam is whether there was areasonable apprehension of fear. Wade v. State, 748 So. 2d
771, 775 (1 13) (Miss. 1999); Walters v. State, 720 So. 2d 856, 862 (119) (Miss. 1998); Hart v.
Sate, 637 So. 2d 1329, 1339 (Miss. 1994). Therefore, the defendant's sate of mind a the time of the

incident is key to a defense of sdf-defense. Brown v. Sate, 464 So. 2d 516, 518 (Miss. 1985).

166. Robinson offered Ms. Johnson’ s testimony to discuss Moore sissues. As previoudy discussed,
Ms. Johnson' s notes reflect that he had problems with anger management, control, and intimidation. Such
testimony would rel ate to Robinson’ s state of mind, and whether she had areasonable pprehension of fear

of Moore or what he might do to her.

167. InBrown, the trid court refused to dlow Brown to testify that he was seeking legdl assstance
because of fear of Lidddl, the person Brown shot. 1d. Brown was not alowed to testify that he called the
police after being threatened by Liddell or that he visited the city prosecutor because of hisfear of Liddell.

The supreme court held:
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Sinceitisthejury'sroleto pass on the reasonableness of Brown'sactions, they areentitled
to be made fully aware of dl relevant facts which reflect apprehension, fear or anxiety in
his gate of mind. Because such gpprehension, fear or anxiety isacrucid dement of sdf
defense, theexcluson of thistestimony had the effect of “whittling down” Brown'sdefense.
Eaton v. State, 200 Miss. 729, 28 So. 2d 230 (1946).

Brown, 464 So. 2d a 518. The court’s ruling failed to alow the jury to be “fully aware’ of Moore's

problems with anger management, control and intimidation.

168. Recently, in Cox v. State, 849 So.2d 1257 (Miss. 2003), the Mississippi Supreme Court
considered asmilar case, and the court’ s reasoning applies here. In Cox, the supreme court noted that
this Court has held that a*“ crimina defendant’ s right to confront witnesses againgt him does not override
aconfidentid medicd privilege” 1d. a 1272 (1 50) (citing Windham v. State, 800 So. 2d 1257, 1260
(Miss. Ct. App. 2001)). TheCox court ruled that the medicd recordsin question were confidentid, i.e.
privileged, eventhough athird party was present. Cox, 849 So. 2d at 1271 (150). However, the court
considered the reason for the third party's presence in deciding whether the patient intent was that the
communications remain confidentia. 1d. The court held that themedica recordsof theexamining physician
indicated that herelied uponthethird party in devel oping the patient'smedical history. Thecourt, therefore,

concluded that the records were confidential even though the third person was present. 1d.

169. Cox swife, Jo Jo, wasinvolved in an adulterous affair with Charles Rowland. 1d. at 1261 (1 2).
When Rowland was missing, Jo Jo found Rowland’ sbody after he had been shot inthehead. 1d. at 1261-
62 (113). Because of the knowledge of the affair, Cox wasasuspect. Id. at 1262 (142). Duringthetrid,
the court refused to admit Rowland’'s medica and pharmacologica records to prove that Rowland
committed suicide. 1d. at 1270-71 (1 48). On cross-apped, the State argued that the trial court

erroneoudy admitted documents of Rowland's medicd history and clamed that the physician and
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psychotherapist-patient privilege applied. Id. at 1270-71 (1 48). The State argued that the proper
procedure, gpplicable to this case, would be to determinefirst “whether the records were privileged,” and
second, “whether the medicd privilege must yied to a defendant’ s right to put on adefensein acrimind
case.” Id. at 1271 (1149). Cox argued that Jo Jo' s presence a one of Rowland’ sexaminationswaived the

privilege. 1d. at 1271 (150). The court held:

Whether the presence of athird party at amedica examination waivesthe privilegeisan
issue of firg impressoninMissssppi. A Colorado court held thet if the patient intendsfor
the examination to be confidentid, the privilege is not waived when a third person is
present for the examination. People v. Deadmond, 683 P.2d 763, 771 (Col0.1984)
(Even though a patient was so loud during an examination in an emergency room that
others could hear his complaints, he did not intend to waive the privilege and therefore
medica records were inadmissible) Indeed, M.R.E. 503(a)(4) provides that "[d]
communication is "confidential " if not intended to be disclosed to third persons, except
persons present to further the interest of the patient in the consultation, examination, or
interview, . ..." Thenotesof the physician who examined Rowland indicate thet he rlied
upon Jo Jo in developing Rowland's medica history. Therefore, the records were
confidential even though Jo Jo was present.

Cox, 849 S0.2d at 1271 ( 50).

170.  Although the supreme court determined that the admission of Rowland’s medica records was
nothing more than harmless error, the court accepted the State’' s argument and established the procedure

for trid courts to follow when considering aclam of privilege. The court held that:

medical evidence pertaining to a victim may be secured and admissible in limited
situations where the medical evidence is relevant, material and exculpatory. See
Peoplev. Bean, 137 111.2d 65, 147 111.Dec. 891, 560 N.E.2d 258, 268 (1990) (Medical
records not material to defense inadmissible); State v. Stuck, 434 N.W.2d 43, 54
(S.D.1988) (Denid of accessto privileged medicd records upheld where defendant was
not denied any materid information, his defensewas not prejudiced in any manner, and the
victim's physical or mental health was not at issue).

Because the doctor-patient privilege should beinviolatein most circumstances, we suggest
certain actions, in additionto the guiddlinesof U.R.C.C.C. 2.01, to betaken by tria courts
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to control acrimind defendant's access to privileged information. An in camera review
by the court of the medical recordsto determineif the evidenceismaterial, relevant
and exculpatory would be appropriate See People v. Bean, 147 I1l.Dec. 891, 560
N.E.2d at 269. If the circuit court findsthat the records are admissible, the records should
be redacted as much as posshble to show only the evidence which is reevant and
exculpatory. See id. See also Pennsylvania v. Ritchie, 480 U.S. 39, 58-61, 107 S.Ct.
989, 1002-04, 94 L .Ed.2d 40, 58-60 (1987) (While adefendant hasacongtitutiond right
to dl materid information contained in Statutorily privileged records, he had no right to
review the full records himsdlf or through his atorney; instead, thetrid judge done should
review the records in camera and should then disclose only materid information.).

Cox, 849 S0.2d at 1272 (1] 52-53) (emphasis added).

71. Under Cox, there are circumstances where the medical privilege must yield to a crimind
defendant’ sright to put on adefense. 1d. Before such adecision can be made, however, the court held
that thetrid court must conduct anin camera review of otherwise confidentid and privileged information,
and a redacted verson of such reevant, materid, and exculpatory information should be dlowed in

evidence. 1d. Here, no such review was conducted.

772.  Although the facts here are digtinguishable from both Windham and Cox, the legd principle is
directly on point. In Windham, the medical records were not admitted. Windham, 800 So. 2d at 1259
(T4). Thedifference from the present case is that the medicd records, in Windham, did not relate to the
victim but were sought to impeach athird party witness. Also, Windham did not consider whether athird
party was present during an otherwise confidentid, i.e., privileged, session. Id. InCox, athird party was
present at the sesson. Cox, 849 So.2d at 1271 ( 50). However, the third party present was not the
defendant. 1d. Here, unlike Windham and Cox, the defendant was the third party present during the

session in question.
73. Thereis other authority that warrant the admission of privileged information. In Sate v. Baptist

Memorial Hospital-Golden Triangle, 726 So. 2d 554, 560 (1 22) (Miss. 1999), the supreme court ruled
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that "[w]here the evidence is necessary to the proper administration of justice, it is taken out of the

physcian-patient privilege" The court reasoned:

"The privilege must be interpreted 'in sensible accommodetion to the aim of ajust result.”
In the Interest of M.P.C., 165 N.J.Super. 131, 397 A.2d 1092, 1095 (App.Div.1979)
(quoting Sate v. Briley, 53 N.J. 498, 251 A.2d 442, 446 (1969)). "Such a privilege is
accepted only because. . . it serves amore important public interest than the need for full
disclosure." 1d. Thepurposeof theprivilegeisto alow apatient to seek treatment without
fear of embarrassing disclosure so that he might reved dl of hissymptomsto hisphysician.
Id. "[T]he patient-physician privilege must give way where it conflicts with the sensble
adminigration of the law and palicy. . ." Id.

Baptist Mem'| Hosp.-Golden Triangle, 726 So. 2d at 560 (] 23).

74. InJonesv. Sate, 858 So. 2d 139, 142 (1 5) (Miss. 2003), the supreme court concluded that
medica records may be removed from the protection of the physician-patient privilege to ensure proper

justice. The court held:

Adefendant ina criminal case may not rely onthisprivilegeto excludeincriminating
evidence. ThisCourt, citing casesfrom other jurisdictions, madethissame point numerous
timesin Baptist Mem'l, 726 So. 2d at 559, 560, stating that ‘{w] here there is an
investigation into a serious and/or dangerousfelony, public policy must overridethe
rights of an individual,” and that the physician-patient privilege would not be used
asa“ cloak for a crime.”

Jones, 858 So. 2d at 142 (115) (emphasis added).

75. Thedecisonsof Cox and Baptist Memorial Hospital-Golden Triangle, when consdered with
Jones, compel the same reasoning when the opposite situation is presented. |f acrimind defendant is not
dlowed to rely on a privilege to exclude incriminating evidence, the State should not be alowed to rely on

the privilege to exclude exculpatory evidence.
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176.  Other dateshavedso held that confidential communicationsare admissblenot only when they tend
to prove a crime, but also when they tend to disproveit. In People v. Benham, 63 N.Y.S. 923, 924
(New York 1900), Benham was charged with murdering his wife through the adminigtration of acid.
Benham sought to introduce evidence from a physician, who he had visited, to establish that his wife was
addicted to morphine. 1d. at 936-37. The evidencewould provethat hiswife continued to use morphine
heavily until thetimeof her deeth. The prosecution claimed that the evidencewasprivileged. 1d. The court
hdd "[t]he ad of this section [the physician-patient privilege] cannot, however, be invoked to shidd a

person charged with the murder of the patient.” 1d. at 937. The court further ruled:

If, therefore, such declarations and confidentiad communications from the patient to the
physician are admissible under this statute, when they tend to prove the crime of murder,
arethey any theless admissiblewhen they tend to disproveit? Wethink not, andit follows
that the evidence of Dr. Skinner isadmissble.

Id.

77. Morerecently,in People v. Davis, 637 N.Y.S. 2d 297, 300-01 (1995), the court considered the

following quegtion:

whether a victim or his lega guardian may interpose the physician-patient privilege to
preclude a Defendant from obtaining medica information which directly bears on whether
or not Defendant was judtified in undertaking the conduct from which these pending
crimind charges flow. Otherwise stated, can a victim use his privilege to prevent a
Defendant from obtaining excul patory evidencewithin themeaning of Bradyv. Maryland,’
373 U.S. 83,83 S.Ct. 1194, 10 L.Ed.2d 215.

In Brady v. Maryland, 373 U.S. 83 (1963), the United States Supreme Court held that a
defendant’ s rights of confrontation and due process require the prosecution to turn over to the defendants
al exculpatory evidence in thelr possession.
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(footnote added). The court reasoned that “ the ostensible purpose underlying the claming of this privilege
has become little more than astratagem to create an ‘impediment to the search for truth’ and, ‘isoften used
as asword rather than ashidd [which] impairsthe ability of the court to adminigter jugtice’” Davis, 637
N.Y.S. 2d a 301 (citation omitted). The court concluded that “interests underlining a sautory privilege
must yield where the Defendant's congtitutiona rights of confrontation and due process outweigh the need
for confidentidity.” Davis, 637 N.Y.S. 2d at 301 (citing Davis v. Alaska, 415 U.S. 308 (1974); People
v. Reidout, 140 Misc.2d 632, 530 N.Y.S.2d 938; Peoplev. Lowe, 96 Misc.2d 33, 408 N.Y.S.2d 873;
See People v. Gissendanner, 48 N.Y.2d 543, 423 N.Y.S.2d 893, 399 N.E.2d 924; Pennsylvania v.

Ritchie, 480 U.S. 39 (1987).

178.  The Ninth Circuit Court of Appeds has aso ruled in a grikingly smilar case. In DePetrisv.
Kuykendall, 239 F.3d 1057 (9th Cir. 2001), Kely DePetris was convicted of the shooting death of her
deeping hushand. To support her claim of self defense, DePetris attempted to testify about her fear that
resulted from reading her husband's journd. Both her testimony and the journa were excluded from

evidence. Id. at 1060-61.

79.  TheNinth Circuit held that because thetrid court precluded her from testifying fully about her state
of mind and because this evidence was critica to her ability to defend againgt the charge, the exclusion of
the evidence violated her right to present a valid defense. Id. a 1063. The court concluded that the
excluson of such evidence “unconditutiondly interfered with her ability to defend againgt the charges
againg her. The preclusion of this highly probative evidence went to the crux of the case, and the harm
caused by its excluson was not cured by the receipt of other evidence that was sgnificantly less

compdling.” 1d. at 1065.
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180.  Asdiscussedin Cox, this case presented thetria court with just such circumstancewhere medica
evidence pertaining to a victim may be secured and admissible in limited Stuations where the medica
evidence isrdevant, materia and exculpatory.” Cox, 849 So.2d at 1272 (52). Asdiscussed in detall
above, | find no indicationthat thetria judge undertook the requiredin camera review of the evidence or
attempted to redact such evidence to reved only the evidence that could be relevant, materid and
exculpatory.

181. The mgority concludes that it “cannot conceive under any scenario how information about
Moore' s counsding sessions with Johnson would have been relevant or helpful to her defense” With this
| have afundamenta disagreement. It isnot up to this Court to “conceive’ any scenario. Itisnot for this
Court to deny Robinson an opportunity to present her defense. Nevertheless, the mgjority asks the
guestion what were the circumstances that indicated Robinson may have had a reasonable apprehension
of fear. Theevidencethat theatercation occurred because Moore cameinto Robinson’ shome and started
afight with Robinson and Cobbins is sufficient for me to conclude that Robinson presented sufficient facts
for thejury to determine whether shewasin fear of death or of seriousbodily injury at the hands of Moore.
Ms. Johnson' s notes indicating that Moore had past problems with “ anger management, control and
intimidation” would be relevant evidence for the jury’s consideration. | cannot legp to the conclusion
reached by the mgority. | find that thisevidenceis, or may be, rdevant and materid. Moreimportantly,

however, the decison of whether this evidence is exculpatory isto be I€eft for the jury, not this Court.

182.  Accordingly, | am of the opinion that there was sufficient information contained in the record to
requirethetria court to consider the admissibility of the evidence to be offered through Ms. Johnson. The

trid court’ sfallureto conduct the requiredin camera review wasreversible error. Because such evidence
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was prgudicid and could possibly have a substantid impact upon ajury's decision, | would reverse and

remand this action for anew trid.

McMILLIN, C.J.,SOUTHWICK, P.J.,,AND CHANDLER, J.,JOINTHISSEPARATE
WRITTEN OPINION.
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