IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CC-00091-COA

MISSISSIPPI DEPARTMENT OF CORRECTIONS APPELLANT

V.

VICTOR J. SMITH APPELLEE

DATE OF TRIAL COURT JUDGMENT: 11/20/2002

TRIAL JUDGE: HON. BOBBY BURT DELAUGHTER

COURT FROM WHICH APPEALED: HINDS COUNTY CIRCUIT COURT

ATTORNEY S FOR APPELLANT: JOSEPH A. GOFF; JANE L. MAPP

ATTORNEY FOR APPELLEE: JOHN H. WHITHELD

NATURE OF THE CASE: CIVIL - TORTS-OTHER THAN PERSONAL
INJURY & PROPERTY DAMAGE

TRIAL COURT DISPOSITION: AFFIRMED EMPLOY EE APPEALS BOARD'S
REINSTATEMENT OF EMPLOY EE

DISPOSITION: REVERSED AND RENDERED - 05/18/2004

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

EN BANC.

SOUTHWICK, P.J., FOR THE COURT:

1. We today evaluate whether a state employee presented substantial evidence that he had been
invaidly dismissed as a probationary employee. The employee's ppeal within the state personnd system
resulted in a ruling that the dismissal was for political reasons and therefore improper. The agency has
timdy pursued judicid review. We find only strained speculation that a political reprisd caused the
termination. Therewas no evidenceto overcomethe presumption of correctnessof the employing agency's

decison. Wereverse and enter judgment upholding the employee's termination.



92. Victor J. Smith testified that he began work with the Harrison County Sheriff's Department in 1985.
He worked hisway up into increasingly more important positions and ultimately became a captain. The
lagt shexiff there before he left was Joe Price. Smith cdlaims in the present litigation that because of his
loydty to Sheriff Price, othersloyd to the person who defeated Pricein the 1999 dection madeit clear that
he would no longer be welcome at the sheriff's department. Hetendered hisresignation in January 2000,
at the time that the new sheriff took office.
113. Among the positions in law enforcement that Smith theresfter sought was one in the Missssppi
Depatment of Corrections. After interviews and other processing, Smith was hired by the Department
asa"Correctiond Fdd Officer |," effective July 9, 2001. Almost smultaneoudy with his hiring, a new
Regiond Director for the region in which Smith would work began at the Department. This was Connie
Taylor. Immediately upon learning that Smith was about to be employed, Taylor pursued having him
terminated. He was, effective duly 27, 2001.
14. Smith brought aclaim before the Mississippi Employee Appea s Board, acomponent of the State
Personnel Board. Miss. Code Ann. 8 25-9-129 (Rev. 2003). Both the hearing officer and then the Board
found that improper politica influence caused Smith to beterminated. Hisreinstatement with back pay was
ordered. The decison was affirmed by the Hinds County Circuit Court on writ of certiorari. The
Department of Corrections appea was deflected here.
DISCUSSION

1. Jurisdiction
5. Being granted an option to apped in litigation is a matter of statutory grace, not of right. Casino
Magic Corp. v. Ladner, 666 So. 2d 452 (Miss. 1995). Grace was bestowed on employees to apped

from Employee Appeals Board decisons. Miss. Code Ann. § 25-9-131 (Rev. 2003). There isno



corresponding grace given to employing agencies. Gill v. Mississippi Dept. of Wildlife Conservation,
574 S0. 2d 586, 590 (Miss. 1990). However, a party who believes itsdf aggrieved by the action of "dl
tribunasinferior to the circuit court,” may petition for awrit of certiorari to removethe caseto circuit court.
Miss. Code Ann. § 11-51-95 (Rev. 2002). The petitioner may only seek review of "questions of law
arising or gppearing from the face of the record and proceedings’ that are being reviewed. Miss. Code
Ann. 8 11-51-93 (Rev. 2002). Anagency wishingjudicia review of an Employee AppealsBoard decison
may seek thiswrit. Gill, 574 So. 2d at 590.
T6. In this case, Smith dleges that the circuit court never acquired jurisdiction Sncethe actud petition
for writ of certiorari wastoo impreciseto judtify theissuance of thewrit. Smith alegesthat the petition had
to "sat forth with particularity why the finding [of the Employee Appeds Board] was arbitrary or
capricious." AppelleeBrief a 27 (193). Thispetition for awrit of certiorari dleged that the decison "was
arbitrary and capriciousin that it does not reflect an gpplication of law to the facts" and that "the facts of
the cause do not support the findings' of the Employee Appeds Board. Attached as an exhibit to the
petition was a copy of the hearing officer's find decison and of the Board's one-page affirmance of that
decison.
17. To andyze Smith'sargument, we examinewhat isreviewed on certiorari. Though the satute limits
review to "questions of law," the sufficiency of the evidenceis part of thet review:

should the record and proceedings below reflect a decison wholly unsupported by any

credible evidence, we would regard that decision as contrary to law and, as a matter

appearing on the face of the record or proceedings, subject to modification or reversal.

Wethusarein our familiar posture of judicid review of administrative processes wherein

we may interfere only where the board or agency's decison is arbitrary and capricious,

accepting in principle the notion that a decison unsupported by any evidence is by

definition arbitrary and capricious.

Gill, 574 So. 2d at 591 (footnote omitted).



18. Issuing awrit of certiorari isadiscretionary matter. Merritt v. State, 497 So. 2d 811, 813 (Miss.
1986). We find no abuse in the exercise of the circuit court's discretion to grant the writ despite that the
petition complained only in a generd way about the Employee Appeals Board's decison. The petition
specificdly dleged an evidentiary deficit. Briefing and argument fleshed out where those shortcomingslay.
T9. Smith dso argues that because the 2002 |egidature failed to adopt a proposed amendment to the
review statute to permit the employing agency itself to goped, that theright to review no longer exists* We
will not explore the argument other than to say that the legidaturesfallure to changethelaw leavesthelaw,
to use atautology, unchanged. Prior legd principles which permitted review by writ of certiorari remain
in effect.
2. Review Standard

110. Thisgpped involvesareview of the actions of two Sate agencies. Chronologicdly, thefirst action
was by the Mississppi Department of Correctionswhenit decided to terminate Smith. The second agency
actionwasthereversd of that termination by the Employee AppedsBoard. Thefirst leve appellate court,
the Hinds County Circuit Court, affirmed, but that initid judicid review islargdy irrdlevant for our purposes.
Since aparty was dissatisfied, we now serve as the second leve judicid reviewers of the same decision
that the circuit court reviewed.

11. Courtsare not to subgtitute their judgment for that of adminigtrative agencies when the latter act
within the narrow areas of their statutory decision-making authority. Attala County Bd. of Supervisors
v. Mississippi State Dept. of Health, 867 So. 2d 1019, 1023 (Miss. 2004). Discretion is exercised at

the agency. A court examines the vdidity of the exercise within the wide range of discretion thet is

I Miss. SEN. J. 1997, 2067 (2002); Miss. H. J. 858, 910 (2002) (find recorded action on "SB
2854: State agencies, entitled to judicia review of decisions by Employee Appeas Board,” wasthe
gppointment of conference committee members from each house).
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avalable. Inacase such asthe present one, an employing agency had discretion in the management of its
work force, discretion to be exercised within certain parameters. The separate agency of the Employee
Appeds Board reviewed that discretion and found it reversibly flawed. We seek an understanding of the
relative weight to give to these separate agency decisons.
12. Thefoundationd precedent for our understanding isRichmondv. Miss. Dept. of Human Services,
745 S0. 2d 254 (Miss. 1999). That decision reversed an opinion of the Court of Appedls. Comparing
the two decisons gives us a nuanced understanding of the nature of the gppellate review. We discussed
the Employee Appeds Board's role in reviewing the action of the employing agency:

The board must consider (a) whether the facts supporting the proposed action are true,

and (b) whether the reasons, if proven, are* sufficient groundsfor the action teken.” Miss.

Code Ann. § 25-9-127 (Rev. 1991). Procedurdly, however, the legidature has placed

the burden on the appeding employee to show that the charged facts are not true or are

not of sufficient gravity to merit the discipline imposed. Miss. Code Ann. § 25-9-127

(Rev. 1991) . . ..
Richmond v. Mississippi Dept. of Human Services, 96-CC-00667-COA (Miss. Ct. App. Aug. 4,
1998), at dip op. 3. The Board has twin responghilities: to determine if what the agency claims was of
concern did actudly happen, and if so, whether it was enough to affect the employee in this manner. On
both, the burden is on the complaining employee to disprove his agency's decision.
113. Astothe questionin Richmond of whether the remedy adopted by the employing agency was
proper, we upheld the Appeals Board decision to impose no pendty, which itself had overturned the
employing agency's decision to fire the employee. We found that included in its "broad authority is the

board's obligation to weigh whether aparticular offense, even if proved, condtituted 'sufficient grounds for

the action taken." Richmond, dip op. a 10, quoting Miss. Code Ann. § 25-9-127 (Rev. 1991). The



Supreme Court reversed. Our upholding the Employee Appeds Board dteration of the pendty -- from
dismissd to no pendty at dl -- was found to be error.

Rule 20(b) mandates that the EAB shdl not dter the action taken by the agency, if the

agency has acted in accordance with the published rule and if the personnel action taken

by the agency is dlowed under the guiddines. That is exactly what happened here.

MDOC acted within the rules under which termination was dlowed. Thereis no finding

to the contrary.  Johnson, having the burden of proof, failed to establish that good cause

did not exigt for her termination.
Richmond, 745 So. 2d at 257, quoting Johnson v. Mississippi Dep't of Corr., 682 So. 2d 367, 370-71
(Miss. 1996). Therefore, if certain events occur and the options for a pendty for such behavior under the
rulesapplicableto the employing agency includethe penaty actualy imposed, the AppealsBoard iswithout
the authority to change the agency action.
14. Theother part of thereview isto examinethe evidence to seeif the alleged employee conduct was
untrue, or evenif true, wasjust asubterfuge for another and improper reason that caused the agency to act
asitdid. In Richmond, this Court held that wewould look for substantia evidencein the record made by
the Employee Appeds Board:

In order to reverse the EAB, we must determine that there was not substantial evidence

in the record to support the findings made by the hearing officer and ratified by the full

board. Gill, 574 So. 2d at 591. We hold that there was, in fact, substantia evidence to

support the EAB’ sdecison. Therefore, we conclude that the appeal s board’ s order must

be given effect. Thisrequires usto reverse the decison of the circuit court holding to the

contrary.
Richmond, 96-CC-00667-COA (Miss. Ct. App. Aug. 4, 1998), dip op. at 5.
115.  Thereisnothingin the Supreme Court'sRichmond decision that censured our search for substantia
evidenceto support what the Employee Appeals Board did, as opposed to substantia evidenceto support
the employing agency's origind decison. Thedigtinctionissgnificant Snce"substantid evidence' isnot an

especidly large quantum. It may be less than a preponderance but it has to be more than a"scintillg" a



suitably underutilized word judicialy adopted for these purposes and which means a mere trace or minute
amount. Bd. of Law Enforcement Officers Sandards and Training v. Butler, 672 So. 2d 1196, 1199
(Miss. 1996). The evidence must be such that would make any conclusion based on that evidence a
reasonable one. Id. Since the amount may be less than a preponderance, there might be substantial
evidence to support one fact-finder's view, and the same record may provide substantia evidence to
support the oppositeview. Day-BriteLighting Div., Emerson Elec. Co. v. Cummings, 419 So. 2d 211,
213 (Miss. 1982). We need to find subgtantid evidence underlying the Employee Appeds Board's
decison to reingtate the employee, even if there was dso substantial evidence to support the earlier
termination.
116.  What the Employee AppeasBoard had to find by substantid evidenceis more complex thanisthe
usua agency decision. That is because it was the employee's burden to prove that an improper reason
underlay the termination.
The gtatute and adminigrative regulations clearly place the burden of persuason on the
aggrieved employee to demonstrate that the reasons given are not true. Rule 17,
Adminidrative Rulesof the Missssppi Employee AppealsBoard; RulesMiss. Code Ann.
§25-9-127 (1972). . .. Thisisnot mere semantics. Under our scheme, in anutshell, ties
go to the agppointing authority. That is, unless the employee carries the burden of
persuasion that the aleged conduct did not occur, the employee has no right to have the
employment decison overturned.
Richmond, 745 So. 2d at 258, quoting Mississippi Dep't of Corr. v. McClee, 677 So. 2d 732, 735
(Miss. 1996). Since the Employee Apped's Board reversed the employing agency's decision, there must
be substantia evidence that the actua reason was not what the Department of Corrections asserted but
there was a different and improper reason.

17.  Our review of the negative finding by the Board is till guided by the usud rules for appdlate

review. Upholding an agency on gpped requiresthese determinations: 1) existence of substantial evidence



to support the decision; 2) absence of arbitrary or capricious conduct; 3) action within scope of agency's
powers, and 4) no violaion of parties conditutiond rights. Mississippi State Bd. of Nursing v. Wilson,
624 So. 2d 485, 489 (Miss. 1993). The Employee Appeals Board isthe agency whose decisonisbeing
reviewed, and thus those standards apply to the record made before that agency in the de novo hearing
that it conducted of the employment decision that was gppeded. Weare searching for substantia evidence
and the absence of arbitrarinessin the Employee Apped s Board's decision that Smith proved error by the
Department of Corrections.
118.  Having determined the standard to apply and what to gpply it to, we now turn to the evidence and
the findings that were made.

3. Merits of Employee Appeals Board Decision
119. The Employee Apped sBoard affirmed thedecision of itshearing officer inthiscase. The substance
of the Board's order was nothing more than the hearing officer's decision was " proper, correct and should
be affirmed.” We thus examinethe hearing officer'sfindings, but we consder themto bethefindingsof the
Board itsdlf and will refer to them in that manner.
920. The Board found that only one of the fifteen witnesses said anything negative about Smith. Aswe
will show, the count of negative sources might be allittle higher than that. Severd witnesses testified that
Smith was qudified for the position at the Department of Corrections. The Department argued that it
dismissed Smith during his probationary period because of concernsabout hisreputation among judgesand
law enforcement officers in Harrison County. There was adso concern about an arrest or conviction that
had been expunged from Smith's record.
721. For mogt sate employees, dismissa must be based on “inefficiency or good cause”; aggrieved

employees can make two chalenges to the Employee Appeds Board about their dismissa: () that "the



reasons stated in the notice of dismissd . . are not true," and (b) that the reasons, even if true, "are not
aufficient grounds for the action taken . . ..” Miss. Code Ann. 8§ 25-9-127(1) (Rev. 2003). Smith was
aprobationary employee during hisfirst twelve months of employment and did not have these protections.
Id. Thet did not leave himwithout rights. A very smilar Situation existed in one of the principa precedents,
inthat aprobationary employee complained that he had been dismissed for political reasons. The Supreme
Court found that even though a probationary employee has no protection viathe "good cause" standard,
dill he many not be "adversdy affected” for unlawful reasons. Gill, 574 So. 2d at 591. Mogt state
employees are protected by generd policies established in another statute, including these:

() To assure fair treetment of ... employees in dl aspects of personnd administration

without regard to politica affiliation, . . . .

(f) To assure that employees are free from coercion for partisan or political purposes. .
Miss. Code Ann. 8 25-9-103 (Rev. 2003). TheGill Court found that these " statutes standing a one confer
upon state employees no express right to be secure in their employment from poalitica interference. The
legd exigence of the legidaive language just quoted makes no sense, however, absent such rights.” Gill,
574 So. 2d at 592.
722.  Consequently, what Smith had to prove to the Employees Appeds Board by substantia evidence
is that the Department of Corrections discharged him for politica reasons. He pleads no other improper
bass. What is not enough is that Smith show that he was a good employee, qudified to serve in the
position. The Department did not need good cause for hisdismissal asaprobationary employee, but it did
have to avoid bad cause.

a. Substantial evidence of events



923.  The recommendation to terminate Smith from his position at the Department of Corrections was
made by Regiond Director Connie Taylor. It wasthen gpproved by adeputy commissioner based soldly
on Taylor's recommendation. Taylor had worked for the Department since 1983. As Regiond Director,
she was responsible for two hundred employees in twenty-three probation and parole offices and in eight
regiond facilities, the latter being community work centers and restitution centers. She had known Victor
Smith for about ten years.

924.  Taylor became Regiona Director on June 30, 2001. Smith had aapplication for employment that
had dready been gpproved, which Taylor noticed and informed those in the decision processthat shedid
not favor. The outgoing Regiond Director, with whom Taylor was meeting when she learned of Smith's
goplication, had adready approved the recommendation for employment and the hiring was practicaly
findized. Smith became a Department employee on July 9. Dueto Taylor's efforts, on July 23, 2001, a
termination letter was sent to Smith.

125. There was testimony that Connie Taylor believed that Smith had during his time at the Harrison
County Sheriff's Department cauised at least one circuit court judgeto distrust histestimony. In her twenty
years with the Department, she had frequently worked on the Gulf Coast. She tedtified that she told the
outgoing Regiond Director that Smith's reputation among locd law enforcement was not a positive one.
She dso sad that in her observations through the years, Smith did not seem to be a hard worker -- that
he was dways "gtting down ether with hisfeet up on the desk or Smply vidting with other staff members,
and thisis over alengthy period of time." She made a categoricd Statement at the hearing that other law
enforcement agencies would not hire Smith, and that over aten year period "I've never heard one nice,

respectable thing said about Victor Smith." Taylor summarized her reasons for not wanting him hired:
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| could foresee there were going to be some problems. | do not think this person would

function well in the courtroom or interacting with other law enforcement officers. | could

evenseeit being questionable whether or not this personisvery trustworthy to havein our

office.
726. Theaccuracy of Taylor'sopinionislargely irrdlevant. Considerableevidencewas offered by Smith
at the hearing that hewas held in high esteem by thosein loca law enforcement with whom he had worked.
Based on the evidence in the record, the preponderance is that he was a good employee in his previous
positions. Nonethdless, what Smith must show isthat the reason stated for the dismissal was a pretext for
an improper reason, not just that it might have beenin error. This case aleges that the actua reason was
paliticd ill will left over from his backing alosng candidate for Harrison County Sheriff in 1999. Taylor
was asked whether she knew the losing candidate, Joe Price. Shedid. Price had lived ablock from her
when shewas growing up, and she was friends and had been aclassmate with some of hischildren. During
her work in law enforcement, she had many contacts with Price. She considers him agood friend.
727.  Smithhad backed Sheriff Joe Pricein the 1999 eection, but George Payne won. Smith resigned
effective on the day that Payne began his service as sheriff. Taylor tedtified that she dso got dong with
newly dected Sheriff Payne. She denied that Smith's support for Price in the 1999 eection for Harrison
County sheriff had anything to do with her decison that Smith should not be hired by the Department of
Corrections. She denied taking to any dected officid about Smith's termination, or having been
encouraged in anyway to have him terminated. Taylor testified that she did not know Smith was on the

verge of being hired by the Department until the day she met with the outgoing Regiond Director. She

immediately expressed her objection.
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728.  On cross-examination, it was shown that Taylor's opinion about Smith may not have been based
on comprehensve knowledge of what he had done during his time at the sheriff's department and his
reputation among others. Her opinion, in other words, may have been wrong.

929. Therewas dso testimony that shortly before the termination letter was sent, and after Taylor had
decided on the desirability of terminating Smith, she received a copy of an order that expunged an arrest
or aconviction. The order was not introduced into evidence, but there was testimony that it concerned
aconviction for grand larceny. The expungement was ordered on November 16, 1989. A copy of the
order was provided to Taylor by an employee of the Harrison County Sheriff's Department, someonewho
had worked both for the defested sheriff and who continued under the new sheriff. Taylor testified that the
expungement order had very little to do with her decison. Her concerns about Smith were from her
persond interactions with him.

130.  The only other witness called by the Department was a deputy commissioner at the Department,
Lora Cole, who tedtified that Taylor convinced her of the need to terminate Smith. The only matters that
Taylor discussed with Colewerethat Smith was apoor worker and that he did not havethe reputation with
locd officids that would be helpful to the Department. Cole accepted Taylor's recommendation and
ordered Smith terminated. No discussion or dlusion to politica condderations occurred. No one dse
contacted Cole to encourage Smith's firing.

131.  Atthehearing, Smith'sattorney called severd witnesseswho wereinvolved in the decison to offer
the pogition to Smith. They were positivein their comments about his abilities, the background check that
was conducted, and the comments that they had received from the individuas listed as hisreferences. He

aso had performed well in the few weeks he was employed by the Department before his termination.
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132.  Oneof Smith's witnesses stated that Taylor had told her that one of the circuit judgesin Harrison
County had banned Smith from his courtroom. Thiswitness tel ephoned the named judge and wastold that
Smith was not banned. However, the witness recounted that the judge told her "I never said that he lied,
you know, on the stand, but that hetold him some thingsthat he had trouble believing, you know, that were
a little farfetched.” On cross-examination, the witness repeated that the judge told her that "some of
[Smith'] testimony . . . was alittle hard for [the judge] to believe.”
133.  Though most witnesses whom Smith caled stated only positive things about him, one witnesswas
aware of concerns that Smith may have engaged in profiling of Spanish-gppearing individuas on the
highway in making traffic sops.
134. Alsotedtifying was the defeated sheriff, Joe Price. It was Smith's support of Price that wasfound
to have cogt him his briefly-held position with the Department of Corrections. Sheriff Price thought that
Smith was an excelent employee and thus disagreed with Taylor's testimony about his zed and &bilities.
Stll, the former sheriff had no knowledge of any politica pressure on the Department or on Connie Taylor
not to hire Smith. Price's testimony on the next point was dlipticad, and we quote it because it isthe only
testimony besides that from Smith himself that refers to a cost being paid by Price's political supporters.
Smith's attorney: And isnt it true that the current sheriff and the current sheriff's
adminidration, although someof thoseindividuasdid work under your command, they are
very harsh toward people like Mr. Smith and others who were just your diehard

supporters?

Sheiff Price: Therewasafeding there that probably existsin some of the former -- former
ranking people because he reported directly to me.

Smith's attorney: Such as Mgor Cook?

Sheriff Price: Mgor Cook. The higher rank and file. 1've heard that, yes.

13



1135.  Former Sheriff Price said that he had a good rdationship with Taylor, the person whom Smith
accuses of forcing him out because he helped Price paliticaly. Price agreed that Smith probably had been
the subject of some media reports aout profiling of Hispanic drivers, but he did not give muchcredence
to them. He was aso aware of problems that Smith had with testifying in one or more cases, though the
complaint as he remembered it was from the digtrict attorney.
136.  Wefind nothing in the testimony or other evidence recounted so far that supports the charge that
Smith was terminated because of political pressure dueto hiswork for the defeated sheriff. The defested
Sheriff Price had "heard" of strong fedlings among some of the higher ranking officers a the Harrison
County Sheriff's Department, but there was no evidence that any such il will infected the sate or regiond
offices of the Department of Corrections, or the Regiond Director Connie Taylor who had sought Smith's
termination. Even if an expunged conviction record should not be considered at dl, the evidence was that
the decision by Taylor to have him terminated had been made before that record was provided. Therefore,
we turn to Smith's own testimony to see if it provides any evidence to support the findings that he was
improperly fired.
137.  Smith's attorney asked him why the charge of apalitica vendetta was made:

Smith: Over the years I've been with the Harrison County Sheriff's Department . . ., other

officers and ranking officers were jealous because of the things that | would obtain or

schoolsthat | would get to go to, items that we'd get to pick, thingsthat | would be able

to do for the Department . . . . | was offered by the George Payne administration

[campaign], either get on the bandwagon or you'll regret it during a paliticd rdly, and |

advised them then that | don't jump ship.
138.  Smith sought to link this 1999 threet by those connected to the current sheriff and the effort by

Connie Taylor in 2001 a the Department of Correctionsto have him terminated. Thelink wasthat Taylor

cdled the sheriff's department after she had decided to try to have Smith terminated and an employeethere
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passed on the information to her about the conviction that had been expunged. That means that the
evidenceto support that Connie Taylor'sactionswere politicaly motivated wasthat someoneat the sheriff's
department, perhaps seeking to harm Smith for political reasons, caused Taylor to learn of an expunged
crime.
139. Yetthereisno evidence of any kind that the decision-maker at the Department of Corrections had
any improper motivation, political or racid or sexud or anything ese. True, there were dso evidentiary
doubts about whether Taylor's opinions of Smith were shared by many other people. Y et that opinionwas
supported in part, both by awitness who said that one of the circuit judgesfdt that Smith'strid testimony
could be "hard to believe," and by Sheriff Price who acknowledged some problems that Smith had during
his service. Price defended Smith, but that is not the same as saying that Connie Taylor fabricated her
concerns, much lessthat shedid so because of Smith'spolitica work. No evidence permitted an inference
that Taylor hersdlf had a reason to be the instrument for a sheriff's department's possibly politically-
motivated ill will towards Smith.
140. We have surveyed and summarized the evidence as carefully and fairly aswe can. Not ascintilla
of evidence exigsthat Taylor hersdf had apolitical motiveto have Smith fired. No judgment isbeing made
on Smith's merits as alaw enforcement officer. We seek only evidence on which the Employee Appeds
Board could have relied to conclude that Taylor had Smith terminated because of his political work. We
find no such evidence.

b. Conformity of remedy of dismissal to agency rules
41.  Since Smith was aprobationary employee, the issue before usis not whether the facts that caused
his dismissa were "good cause' under personnel rulesfor terminating employees. 1t wasSmply necessary

that the Department of Corrections not dismiss Smith for aprohibited reason. We have aready discussed
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the facts and law of that question. There is no further andysi's needed regarding judtification under state
personnel regulations.

2. We reverse and enter judgment reindating the decison of the Missssppi Department of
Corrections to terminate Victor Smith.

143. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY AFFIRMING
THE EMPLOYEE APPEALS BOARD IS REVERSED, AND JUDGMENT IS ENTERED
UPHOLDING THE DISMISSAL OF VICTOR J. SMITH FROM EMPLOYMENT AT THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS. ALL COSTSAREASSESSED TO THE
APPELLEE.

KING, C.J., BRIDGES, P.J., IRVING, MYERS, CHANDLER AND GRIFFIS, JJ.,
CONCUR. THOMASAND LEE, JJ.,, NOT PARTICIPATING.
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