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MYERS, J., FOR THE COURT:
1. This case originated in the Circuit Court of Jackson County where Marlon Knox was convicted
of murder and sentenced to life imprisonment.
2. Knox and his roommeate, Jermaine Williams, traveled to the “504 Club” where Williams became
involved in an dtercation with a man named Charles Witherspoon concerning a defective stereo
Witherspoon had recently sold to Williams. Knox joined in the atercation and was struck on the shoulder

by a beer bottle thrown by Willie McGill. Two days after the altercation at the “504 Club”, Knox,



Williams, and CharlesMcKinney wereridinginMcKinney’ svehide to obtain some marijuana. Thethree
decided totry to makethar purchase on 26th Street. While on 26th Street, the three approached avehicle
onthe sdeof the road, and noticed aman leaning into the trunk of this vehide working onthe car’ s stereo.
Upon seeing the vehicle, Knox told McKinney to stop the car. Knox thengot out of the car and shot the
manworking on the stereo four times with a.22 cdiber pigtol. Theman heshot wasMcGill, theindividua
who struck him with a beer bottle two days prior during the “504 Club” dtercation.

3.  After baing shot, McGill possbly, though it is not clear from the record, obtained a pistol from
Witherspoon, but collapsed on his way back to confront Knox. An ambulance soon arrived but McGill
was pronounced dead upon arriva at the locd hospitd.

14. K nox was subsequently arrested for the murder of McGill and tried inthe Circuit Court of Jackson
County, Missssppi. Knox was convicted of murder and sentenced to life imprisonment.

15. On gpped, Knox raises four assgnments of error:

. WHETHER A MISTRIAL AND SUBSEQUENT RETRIAL CONSTITUTE DOUBLE
JEOPARDY.

Il. WHETHER THE JURY WASNOT PROPERLY SWORN.

I11. WHETHER THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF
THE EVIDENCE.

IV. WHETHER KNOX’S SENTENCE CONSTITUTES CRUEL AND UNUSUAL
PUNISHMENT.

T6. Finding no error, we affirm.
LEGAL ANALYSIS

|. WHETHERA MISTRIAL AND SUBSEQUENT RETRIAL CONSTITUTEDOUBLEJEOPARDY .



7. Knox'sfirs assgnment of error isthat after hisfirg trid ended in amidrid, his subsequent retrid
was aviolation of the Double Jeopardy Clause under the Fifth Amendment of the U.S. Condtitution and
Article 3, Section 22 of the Missssippi Congtitution.
STANDARD OF REVIEW

“A reviewing court examines the entire record to determine if a manifest necessity exists for a
midrid.” Jenkins v. State, 759 So. 2d 1229, 1232 (118) (Miss. 2000) (citing United States v. Bauman,
887 F.2d 546, 550 (5th Cir. 1989)).

DISCUSSION

18. OnNovember 13,2001, Knoxwastried for the murder of McGill. It wasduring the prosecution’s
direct examinationof Williams that the prosecutor determined that Williams, charged as an accessory after
the fact, was no longer represented by counsdl. The prosecutor became aware of thisfact after Williams
made severd incriminating Satements. After this determinationwas made, the prosecutor asked the judge
to excuse the jury. Outside of the presence of the jury, the State made a motion for a mistrid, as a
fundamental right of Williams, not Knox, had been violated. Both the State, and defense counsd, fdt that
amidrid should be granted. On apped, the State arguesthat by falingto object, and actudly agreeing to
the migrid, Knox hasnot properly preserved thisissue for apped. In support of this contention, the State
refersusto the Virginia case of Commonwealthv. Washington, 559 S.E.2d 636 (Va. 2002), which held
that when a defendant expresdy states that there is no objection to the motion for amidrid, this express
datement acts as awaiver of theissue. Thisisnot the proper test in Mississppi. Rather, the Mississppi
Supreme Court has hdd that double jeopardy is a basc condtitutiond right that can not be waived.

Johnson v. State, 753 So. 2d 449, 454 (113) (Miss. Ct. App. 1999).



T9. In meking the determination of whether a criminal defendant has been subjected to double
jeopardy, this Court looks to the language of the Mississppi Supreme Court, which has stated, “[i]f a
midtrid isgranted uponthe court’ s motion or upon the State’ s motion, a second trid is barred because of
double jeopardy, unless taking into consderation dl the circumstances a‘ manifest necessity’ existed for
themigrid.” Jenkins, 759 So. 2d at 1234 (18) (ating Watts v. State, 492 So. 2d 1281, 1284 (Miss.
1986)). Inthe casesub judicethetrid court made the determination that the “manifest necessity” present
whichwarranted the granting of amidtrid, was the witness s right to counsel under the Sixth Amendment
of the United States Congtitution and Article 3, Section 26 of the Missssippi Condtitution.

110. The Missssppi Supreme Court has stated, “[m]anifest necessity is applied case-by-case, and a
critica dement is the focus of a pecific Stuationonthe * broad spectrum of trid problems.”” Jenkins, 759
So. 2d at 1236 (1128). With thislanguage to guide the decision of thetria court and to guide our appellate
review, we find that the constitutiondly protected right to counsd is one of “manifest necessity” and
warrantsthetria court’ sgrant of amidrid, without offending Knox’ sFifthAmendment right to be freefrom
double jeopardy.

f11.  Inorder to accurately makethe determinationthat the trid court did not infringe upon Knox’ s right
to be protected from double jeopardy, we must further look at the prior opinions of both the Mississppi
Supreme Court as well as the United States Supreme Court. The Mississippi Supreme Court has
previoudy stated “[w]ithout proof of judicid error prgudicing the defendant, or *bad faith prosecutoria
misconduct,” double jeopardy doesnot arise.” |d. at 1234 (Y17) (citing United States v. Jorn, 400 U.S.
470, 482 (1970)). It cannot be stated that judicia error was the cause of Knox’s midrid. It further can
not be stated that by granting the migtrid, Knoxwas prgjudiced inany way. A review of therecord shows

that Williams was the firg witness to be examined and the prosecutor was yet to complete his direct



examinaion. Knox continued to be out on bond during the time between the mistrid and subsequent retrid
aivingfurther credence to the contentionthat he was not harmed. Also, in following the precedent set forth
in Jenkins, we cannot make the determinationthat the prosecutor’ s actions were of the level of “bad faith
prosecutorial misconduct.” Asthe record clearly demonstrates, Williams was at one point represented by
counsd. The State was under the impression that Williams was sl represented by counsd. Therewas
nothing present inthe court file which gave any indication that he wasno longer represented, and whenthe
State contacted Williams's former attorney, the attorney did not inform the State that he was no longer
representing Williams. As such, the actions of the State do not rise to the level of bad faith prosecutorid
misconduct.
12. TheMissssppi Supreme Court inits 1981 decison, whichbrought Mississppi’ sreview of double
jeopardy into line with the federa approach for the issue, gave trid judges guidance onhow to effectivey
gpproach the issue so that the reviewing court could accurately make a determination of whether the trid
court’s decision may implicate double jeopardy concerns. The court stated:

Although it may not be necessary in each caseto do so, we believe a prudent procedure

for any tria court before declaring amidtriad would be to Sate into the record the reasons

for dedaring amidrid. It isin hissound discretion to determine the necessity of declaring

amigria, and upon any appeal his reasons as stated for the record will be accorded the

greatest weight and respect by an appellate court.
Jonesv. State, 398 So. 2d 1312, 1318-19 (Miss. 1981).
113.  Thisprotocol was followed in the present case. In determining that it was necessary to grant a
migrid, thetrid court sated:

BY THE COURT: All right. The Court wasn't aware either one of these
gentlemenwere charged as accessories, and it came out just in the testimony without any
prior knowledge by the Court so that the Court could give any type of ingtructions with

respect to their right to testify or not testify and so forth, the warnings that should have
been given. Mr. Taylor, the attorney for one of the parties and who has represented the



other witness at one time or another, was not here and should have been here, should have
been here to represent his client.
So, withgreat reluctance— and, certainly, | understand these things, youknow, do

happen, but I'll grant the motion for amidrid. | fed likethat’ sthe appropriate thingto do

inview of what's transpired with respect to these witnesses. So, I'll grant the motion for

amidria, and the case will be rescheduled for trid at the next term of court.
714.  Asthe above excerpt demongtrates, the tria court outlined itsreasoning for the grant of the midtrid,
which was warranted. As such, wefind thisissue to be without merit.
Il. WHETHER THE JURY WASNOT PROPERLY SWORN.

DISCUSSION

15. Knox’ snext assgnment of error is that the jury was never sworn and, thus, areversal isrequired.
Knox points out that the record does not reflect that the trid judge administered the necessary oath to the
jurors after they were sdected and before opening statements. We find this issue to be without merit.
116. Missssppi caselaw clearly statesthat evenwhenthe tria record does not indicate whether or not
the jury was specidly sworn, “the presumption is that the tria judge properly performed his duties. . . .”
Young v. State, 425 So. 2d 1022, 1025 (Miss. 1983) (quoting Bdll v. State, 360 So. 2d 1206, 1215
(Miss. 1978)). Asin Young, the order found inthe record presently before us states that the jurors were
indeed properly sworn. The order reads as follows:

Thereupon came a jury composed of twelve good and lawful jurors of Jackson County

who were empaneled, accepted by boththe State and Defendant, who were duly sworn

accordingto law, and after hearing dl of the evidence, argument of counsel and received

the ingructions of the Court and in the charge of sworn officers of the law, retired to

consder their verdict.
(emphasis added).
717. Astheorder clearly States, the jury was administered the required oath, and inlight of theprior case

law of the Missssppi Supreme Court, thisissue is without merit.



1. WHETHER THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

STANDARD OF REVIEW
118. Itiswel-sdtled law in Missssppi that in order to make a determination that the jury’ s verdict is
againg the overwhdming weght of the evidence, this Court must accept as truethe evidencewhichsupports
the verdict and will reverse that verdict only whenit is determined that the trid court has abused itsdiscretion
infaling to grant anew trid. Dudley v. State, 719 So. 2d 180, 182 (118) (Miss. 1998) (citing Herring v.
State, 691 So. 2d 948, 957 (Miss. 1997)). Assuch, if the verdict is againg the overwheming weight of
the evidence, then anew trid is proper. 1d. (citing May v. State, 460 So. 2d 778, 781-82 (Miss. 1984)).
DISCUSSION

119. Knox next argues that the jury’s verdict was againg the overwheming weight of the evidence
because the State did not prove that Knox did not act in self-defense and that Knox wasthe only individud
who fired aweapon.

720. Attrid, it was established that Knox and his friends were driving around attempting to purchase
some marijuana. It was aso established that upon gpproaching avehicle in which McGill was peering into
the trunk, Knox ingructed the driver to stop the vehicle. The evidence further showed that McGill was
struck by gunshotsin a manner that indicated he was facing away fromthe person who shot him and was

possibly running or bent over when struck. These gunshots struck McGill in the head, ankle, and back.

721. Knox had been struck by McGill with a beer bottle gpproximately forty-eight hours prior to
McGill' sdeath. Knox raises thisissue and argues that the State failed to prove that the shooting was not

motivated by Knox's fear for his safety.



722. As stated above, it is reasonable for the jury to make the determination that Knox was seeking
revenge, asthe evidenceindicated McGill was trying to flee and the fact that Knoxingtructed the driver of
the vehicle to stop. The jury could reasonably conclude that Knox did not fear for his sefety as heinitidly
gpproached McGill.
123. Missssppi law states that mattersregarding the weight and credibility accorded the evidence are
to be resolved by the jury. Harvey v. Sate, 875 So. 2d 1133, 1136 (118) (Miss. Ct. App. 2004) (citing
Deloach v. State, 811 So. 2d 454 (19) (Miss. Ct. App. 2001)). It isthe jury’srole to determine the
credibility of the witnesses and weigh ther testimony. Burge v. Spiers, 856 So. 2d 577, 580 (19) (Miss.
Ct. App. 2003). The jury returned a verdict which was fully supported by the record and fair-minded
jurors could have arrived at the same verdict. Therefore, we find this issue to be without merit.
V. WHETHERKNOX’SSENTENCE CONSTITUTESCRUEL AND UNUSUAL PUNISHMENT.

STANDARD OF REVIEW
7124. Gengdly, a sentence will not be disturbed on apped if it does not exceed the maximum term
dlowed by statute. Wallacev. State, 607 So. 2d 1184, 1188 (Miss. 1992). However, whena sentence
is“grosdy disproportionate’ to the crime committed, the sentence is subject to attack on the grounds that
it violates the Eighth Amendment prohibition of crud and unusud punishment. Id.

DISCUSSION

925. Knox arguesthat due, to hisyoung age, his due processrightshave been violated by the statutory
congtruction of Mississppi Code Annotated 847-5-139(1)(a) (Rev. 2004). Knox argues that, because
of hisage, he has been subjected to greater punishment for his crime than have others sentenced to life at
agefifty or older. Missssppi Code Annotated § 47-5-139(1)(a) states asfollows:

(1) Aninmate shdl not be digible for the earned time dlowance if:



(& The inmate was sentenced to life imprisonment; but an inmate, except an inmate sentenced to

life imprisonment for capital murder, who hasreached the age of sixty-five (65) or older and who

has served at least fifteen (15) years may petition the sentencing court for conditiond release;
Knox contends that the age didtinction set forth in the statute subjects a younger individua to a longer
punishment, which is crud and unusud.
926.  The sentence imposed upon Knox fdls within the statutory limits designated by the Mississppi
Legidature. AsthisCourt has stated previoudy, “a sentence should not be disturbed on appeal solong as
it does not exceed the maximum dlowed by gatute” Davisv. State, 817 So. 2d 593, 597 (114) (Miss.
Ct. App. 2002) (ating Fleming v. State, 604 So. 2d 280, 302 (Miss. 1992)). AsKnox's sentenceis
within the statutory limits prescribed by the Missssppi Legidatureand it therefore may not be stated to be
crud and unusud. Therefore, thisissue is without merit.
127. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MI1SSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOFTHIS
APPEAL ARE ASSESSED TO JACKSON COUNTY.

BRIDGESAND LEE, P.JJ., CHANDLER, GRIFFIS, AND BARNES, JJ., CONCUR.
IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING, C.J.,
AND ISHEE, J.

IRVING, J., DISSENTING:

928. | disagree with the mgority’s conclusion that Knox's condtitutiona right against double jeopardy
was not infringed when he was required to stand trid asecond time for the same crime. Themgority finds
that no jeopardy emanated from the first trial because a manifest necessity arose which judtified the
premature termination of that trid. That “manifest necessity,” inthe mgority’ sview, wasthe discovery by

the prosecution that its firs witness was unrepresented by counsdl and had made severa incriminating



statements.! Therecord, in my judgment, does not lend any support to the finding that amanifest necessity
existed, warranting the premature termination of Knox'sfirs trial. Therefore, | respectfully dissent.

129. As| have dready noted, the mgority’s decison is premised on the notion that the giving of sdf-
incriminating testimony by an uncounseled witness congtitutes a manifest necessity for declaring a mitrid
inthetrid of another, in this case MarlonKnox. Thisreasoningisutterly flawed. By definition, the phrase
“manifest necessity for the declarationof amidrid” suggeststheat there are some readily seen or understood
reasons why the trid cannot continue. What is readily gpparent about a witness's sdf incriminating
gatements compelling the conclusion that the utterance of such statements erects an impregnable fortress
in the onward path of the trid of the accused? If the witness has dready incriminated himsdlf, can the
incrimingtion be undone? When the defendant’s second trid is held, will not the witness's prior
incriminating statements againg himsdf be just as incriminating.  If indeed the prosecution was redly
concerned about having unwittingly takenadvantage of the witness by having the witness give uncounseled,
sf-incriminating statements, then the solution would be not to use the witness sincriminating statements
agang him in the witness strid, not to terminate the defendant’ s trid.

130. It ssemsrather clear to me, from my reading of the record, that the red reason the prosecution
wanted to terminate Knox’ sfirg trial was not because the witness, Jermaine Williams, incriminated himsdf,
but because Williams refused to incriminate Knox. The prosecution’s displeasure with Williams had its

geness in the prosecution’s lengthy effort to get Williams to admit that, in an earlier incident at the 504

1 While the mgjority opiniondoes not expresdy state that the prosecutionfirst became aware after
the witness had begun his testimony that the witnesswas unrepresented by counsd, it implicitly makes such
Satement.

10



Club, the victim, Willie James McGill,2 had thrown a bottle and struck Knox on the head or shoulder. Of
course, the ggnificance of this evidence isthet it would establish a clear mative for Knox’s subsequent
killingof McGill. After Williamsgrudgingly admitted that McGill had indeed struck Knox with abottle, the
prosecution embarked upon the unsuccessful task of getting Williams to admit that a day later Knox got
revenge by shooting McGill inanunprovoked attack. At therisk of overburdeningtherecord, | must quote
generoudy from the trid transcript which places in perspective and context the prosecution’s motion for
amigrid.

131. Immediately prior to the request for amidrid, the following exchanges occurred:

Q. Okay. That'sfine. Isthat theonly incident thet involved Willie JamesMcGill that
evening?

A. That evening, yes.

Q. Okay. Now, | want to refresh your mind, if | could, please, to a point in time,
being the next day. Were you supposed to go to work the next day?

A. Y es, but we had overdept.

Q. Who is“we’?

A. Me and Knox.

Q. What about Charles McKinney? Did he—

A. He come by to get us, but we didn’t go.

Q. | see. When you say “we didn’'t go,” you didn’t go to work.

A. We didn't go to work.

Q. | s;e. Wasthere atime later in the day when you saw Charles McKinney?

2 The transcript lists the person throwing the bottle as “Willie James McGee” However, there
isno doubt that the personwho threw the bottle, and who was later killed, was “Willie James McGill,” not
“Willie James McGee”

11
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When he got off.

How long does he usudly work?

Eight to ten hours, like every day.

Do you recdl what time of the day or night —

No, sir.

-- that you saw Charles McKinney after he got off?

No, sir.

Where did you see him when he got off?

At my house.

And who was there when Charles McKinney arrived?

Me, my sgter, Jameka Rouse, and that'sit. My baby.

What about Knox?

Y es, he was there, too.

Help us here. Knox wasthere.

Yesh.

All right. Now, what, if anything, did you and Knox and McKinney do?
We rode to the store to get a blunt.

That'swhat you were going to the store for. That's what you said; right?
Right.

Okay. On the way to the store, did anything unusual happen?

Other than we stopped the gun -- we stopped the car.

12



> 0 » © » © » O » O » O >» O » O

> O

Fo

Who was driving the car?
To get the weed.
Who was driving the car?
Charles McKinney.
And where were you seated in the car?
In the back.
Y ou were in the back? Areyou sure?
Yes.
And where was Mr. Knox?
In the front.
In the front --

Passenger Sde, the passenger Side.

In the passenger sde. | see. Wasiit atwo-door or afour-door?

Four-door.
What type of car wasit?

A Pontiac, awhite Pontiac.

| s;e. And the white Pontiac was a Grand Am or something like that?

Yes.

All right. Did you have an occasion on the way to the store to stop off

somewhere?
WEell, to get the weed.

Who said stop the car?

13
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Knox.

Was the car stopped?

Yes.

Who got out of the car?

Knox.

Did you get out of the car?

No, sir.

Did McKinney get out of the car?

No, sir.

Did you have agun on you at that time?

No, sir.

So far asyou knew, did Knox have agun?

No, sir.

Didn’t know whether he had a gun, or not.

No, sir.

You're sitting in the car. What' s the next thing you know happened?
| heard a gunshot.

How many shots did you hear?

Fiveor sx.

All right. After you heard the gunshots, what did you do?
Got down. Like anybody would have got down, huh?

Once you get [sic] down, did you just stay down?

14
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Until | didn’t hear no more.

What did you do when you didn’t hear anymore?
| got up.

Okay. What did you do then?

We rode off.

Who is“we'?

Me, Knox, and Charles.

Did you have any type of a curiosity to ask Knox --
Yes, Sir.
-- what happened?
Yes, Sir.

What did he say happened?

He shot in the air. | mean, it wasn't, it wasn’t nothing. | mean, | didn’t

know, | didn’t know if nobody had got shot.

Okay.

But | heard alot of gunshots. | mean, | heard about five or Six gunshots.

But he didn’t say anybody shot a him. Right?

| didn’t hear him say nothing but he shot in the air.

That'swhat | mean. He never told you that anybody shot a him. Right?

No, sir.
All hesaid was, “ | shot in the air.”

No, sr. That -- that’s al he said.

15
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Did you ask him why?

No. Becauseit happensall the time, really.
You'reinvolved in gunshots dl the time?

No. I'm around gunshots dl the time -- people shooting.
So, it'sjust not that big aded to you.

No.

Okay. You, Knox, and Charles McKinney are in the car leaving now.
Yes.

Whereis Knox in the car?

Knox isin the front segt.

Whereis McKinney in the car?

Hein the driver seat.

Where are you in the car?

In the back sest.

Did you see a gun then?

No, sir.

S0, he till didn’t show you a gun.

No, gr.

W, did you think to ask him how he shot in the air? Or what he shot inthe

air with?
Because | figured, if he shot in the air, he had a gun.

| see. But you didn’t see one.

16
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No, sir.

All right. After that, where did you go?

Went to the store. Then we went to the trailer park.
Now --

That'swhere | got out at.

Thetraler park, though, that’s not where you were living; right?
No, gir.

Youwereliving a Tdl Pines.

No, gir.

Youweren't living a Tdl Pines.

Yes gr. Yes dr, | wasliving a Tdl Pines.

All right, Sr.

Thereason-- | had afriend that worked, that stayed out there that worked on my
car. | had put amotor, amotor -- a400 in a Chevrolet.

What was his name?
| redly don’t remember hisname. But | can get his nameif you want me to.
It's not that important. Why did you get out at his house, or histrailer?

That's where hewasworking at. That's where he work a on my car. That's
wheremy car &.

And you were just going to check on your car?
Yes, gr.

At that particular point intime, did you know whether anybody had actually
been shot?

17
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No, sir, until alittle bit later, about twenty minutes later.
Have you talked to him [Knox] since he has beenin jal”

| talked to him on the phone.

Okay. Did hetell you he shot the gun?

No, sir.

Did he tell you that he shot at the guy?

No, sir.

You didn’t ask himif he did?

No, sir.

Weren't you a little bit curious, if a guy was dead and shots had been fired
in your presence, whether or not he had shot the gun?

| didn’t ask himand he didn’t tell me.

You jus gayed away from it al?

Yes, Sr.

Was there apoint in time that you went down to the police station?

Yes, gr. | went down therethe same - - well, no. | didn’t go down there the
samenight. | went down thereafew nights- - after they had told me they needed
me down there, | went down there.

And you gave them a Statement.

Yes.

| know youdon’'t remember exactly whét the statement was, but isit pretty much
close to what you're telling these folks today?

Yes, Sr.

18



Q. Can you think of anything you left out of the statement, or out of your testimony

here?

A. No, sir.

Q. And you eventudly got charged with acrime, didn’t you?

A. Yes, gr.

Q. What did you get charged with?

A. Accesory.

Q. After the fact?

A. Yes, gr.

Q. And you are here tedtifying?

A. Yes, gr.

Q. You'vegot an atorney. Isthat right?

A. No, | don’'t have an atorney at present right now. | don’t have one, because |
an't had - - it'sjus different, you know. But | ain’'t, | don’t have one.

Q. What about Cavin Taylor?

A. Cdvin Taylor was - - | hired him, but | don’'t have him right now. Y ou know. |
an't finished withthe- - it's- -

132. The above-quoted collogquy proves unequivocdly that the prosecutor failed miserably to get
Williamsto evenadmit that he saw Knox withagun, muchless, that he saw Knox shoot McGill. Following
this bout with the reca citrant Williams, the record reflects that the following occurred:
BY MR. SAUCIER [THE PROSECUTOR]: | want to gpologize to the Court. | wasnot
involved in this case until just recently, but my underganding was, is that Mr. Taylor
represented both Mr. McKinney and this gentleman, or | would have never cdled him to
the stand. | fed like that | have violated hisrights if he's not being represented, but we

contacted Mr. Taylor to have imhere. And | never was told by Mr. Taylor that he' snot
his atorney.

19



So I’'minaquandary here, because | have just gone and put a defendant on the stand,
under oath, and he's pretty much confessed to — or some could interpret it as being a
confesson. And I’ m afraid that maybe we might need Mr. Taylor here to have sometype
of explanaion, becauseif, infact, he hasn't, or isn't being represented by Mr. Taylor, then
probably | need to op my examination of him until he sfully advised of hisrights

BY THE COURT: Does Mr. Taylor represent you?

BY THE WITNESS: No, sr. | hired hm. You know, | was working at the time, but a
lot stuff came down on me at one time and | couldn’t, youknow, | couldn’t redly manege
to keep on paying him, you know, like | had supposed to.

BY THE COURT: | don't even know, has he been indicted for this?

BY THEWITNESS: Yes, Sr.

BY THE COURT: You have?

BY MR. SAUCIER: (Nodded, indicating yes.)

BY THE COURT: I'm not aware of Mr. Taylor ——

BY MS. MARTIN:Y our Honor, | have spokenwithMr. Taylor, and he informed me that
he did represent this personand the other person, except for he hasn't finished payinghim
dl theway. | believethat's——

BY THE WITNESS. But he nat my lawyer right now.

BY MS. MARTIN: He s not your lawyer anymore.

BY THE COURT: Tha'sright.

BY MS. MARTIN: Okay.

BY THEWITNESS: | an't pad him. How he going to be my lawyer? Y ou know what
I’'m saying? He don't tak to me.

BY THE COURT: Wdll, unlesshe’ sbeen givenan order by the Court to withdraw, which
I”’m not aware whether he has, or not, heis ill your lawyer until the Court alows him to
withdraw. | guesswe could check the court file onthat or either cal Calvin Taylor and —
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BY MR. SAUCIER: If he hasmade an entry of appearance, then| would assume heis il
the lawyer.

BY THE WITNESS: That'swhat | paid for, the entry of appearance.

BY MR. SAUCIER: And | know that he's made an entry of appearance, because we
have given him discovery.

BY THE COURT: Oh, isthat right?
BY MR. SAUCIER: Yes, 5r. WE ve given Calvin discovery on both of these guys.
BY THE COURT: Let'stake abregk and I'll call Mr. Taylor.

BY MR. SAUCIER: | gpologize. I'm sorry.

* k% % %

BY THE COURT: | spokewithCavin Taylor and he said that he represented McKinney
in the Circuit Court. Asto this gentlemanhere, Williams, he said that he had represented
him a the prdiminary hearing. And he pulled hisfileand he said he didn’t know if he had
entered anything here, or not, but hisfiledidn’t indicate that he had. And he hasn’t spoken
to himabout this case or anything such asthat. And he would be glad to come over inthe
morning if we needed him, or whatever, you know. But . .. so, he hasnot consulted with
him about tegtifying or anything such asthat.

BY MS. MARTIN:Y our Honor, severa months ago Mr. Taylor actualy approached me
and, about them, both of them testifying, Mr. McKinney and Mr. Williams. He told me
that he represented both of them. And he brought Mr. McKinney up to the courthouse,
and we spoke about both of his clients and both of their involvement and them testifying.
And so——

BY THE COURT: | don't know what he —— he told me that, he acknowledged that you
had talked to him about McKinney, and he said he, | think he got him to come heretoday
fromwherever hewas, New Orleans. He said that hetold you he didn’t know wherethis
gentlemanwas, he hadn’t been by to see im. And he didn’t know how to get intouchwith
him.

BY MS. MARTIN: That's correct, and | gave him his phone number. | said, well, | had
accidentaly just caled him a a phone number that | was looking for a witness, and
Jermaine answered the telephone there and thisis his phone number.

BY THE COURT: All right. Wdl, why don’'t we do this? You al can get together with
Mr. Taylor then between now and in the morning and decide what you want to do, and
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133.
isjust not atenable contention. Asl have already aluded to, | cannot grasp the logic of why the witness's
precarious position created amanifest need to declareamidrid inKnox' strid. But evenif therewassome
nexus or correlation between the witness's precarious position and the gppropriateness of going forward
withKnox' strid because of some inexplicable harmthat might occur, it seems to me that there were clear

dternatives to the declaration of the mistrid. Firgt, the court could have appointed someone to represent

we |l just take arecessat thispoint. And I'll tell the jury that we re goingto recessfor the
day.

* k% *x %

BY MR. SAUCIER: Your Honor, on that particular case, it'scometo our attention
that there was some miscommunication about the relationship with Jermaine
Williamsto being represented, [sic] or whether he was represented by an attorney,
and because of that ambiguous situation and because of his apparent
misunder standing of whether he was being represented or not, | feel compelled to
ask for a mistrial, because we did put him on the stand and he was in a mental flux
astowhat hispositionwasat thetime. And | would ask that it be rescheduled, perhaps
for the earliest convenience, to the next term.

BY THE COURT: All right. Isthere any objection?
BY MR. SHADDOCK: No, Y our Honor.

BY THE COURT: All right. The Court wasn't aware either one of these gentlemen were
charged as accessories, and it came out just inthe testimony without any prior knowledge
by the Court so that the Court could give any type of indructions withrespect to their right
to testify or not testify and so forth, the warnings that should have been given.

Mr. Taylor, the attorney for one of the partiesand who hasrepresented the other witness
at one time or another, was not here and should have been here, should have been here
to represent his client.

So, with great rductance — — and, certainly | understand these things, you know, do
happen, but I'll grant the motion for amidrid. | fed likethat’ sthe appropriatething to do
inview of what's transpired withrespect to these witnesses. So, I'll grant the motion for
amigrid, and the case will be rescheduled for trid at the next term of court.

The contentionthat — these facts present a manifest necessty for the declaration of amistrid —
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Williams and continued with the trial.  Second, the court could have advised Williams of his condtitutional
right not to incriminate himsdlf or be compelled to be awitnessagaingt hmsdf, and left it up to Williamsto
decideif he wanted to continue testifying. Third, the court could have ordered the prosecution not to use
the witness s incriminating statements againg him in any subsequent tria of the witness.

134. Inariving a its podtion, the mgority dso says that “[b]oth the State and defense counsel fdt that
amidrid should be granted.” | do not think that is a proper reading of the defense’s position. Defense
counsd smply advised the court that he did not object to the granting of the migrid. He gave no input
during the discussion between the prosecutor and the court. To deduce fromhis statement —that he did
not object to the migtrid being granted — that he fdt that amigtrid should be granted is to overlook a very
important condderation: a defense lawyer is duty and ethicaly bound to secureawin for hisdient by any
legd means avallable. It is possble that defense counse may have been of the view that the prosecution
had committed misconduct in its effort to obtain amigtrial and that, under such circumstances, he could
raise the double jeopardy clam later, even if he did not object when the motion for amistrid was made.
Inother words, defense counsd may have wanted the migtria not because he thought a manifest necessity
existed for declaring one, but reasons just the opposite. If being sllent while the prosecutor committed a
grievous error would operate to his client’ s benefit, he was duty bound to let the sounds of silence speak
for him.

135.  Appaently, the mgority, while asserting that the defense counsdl also fdt that amitrid should be
granted, isnot prepared to find that defense counsd’ s willingness to permit amidtrid operated asawaiver
of Knox’sright againgt being placed twice in jeopardy for the same offense. In this regard, the mgority,
ating Johnsonv. State, 753 So. 2d 449, 454 (113) (Miss. Ct. App. 1999), findsthat the right to be free

from double jeopardy is a congtitutiond right that is not subject to waiver.
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9136. Johnson cites Matlock v. State, 732 So. 2d 168 (110) (Miss. 1999) for its bright line
pronouncement that “double jeopardy is a conditutiond right that is not subject to waiver.” Matlock,
however, does not announce a bright line rule that the condtitutiona claim of double jeopardy can never
bewalved. It smply holdsthat a plea of guilty does not waive the clam of double jeopardy. 1d. at (114,
11-12). Therefore, the question which must be answered, in the absence of Knox’s objection to the
declaration of the migtrid, iswhether the facts surrounding the motionfor amistrid represent prosecutoria
maneuvering to obtain amigtrid, and thus a prosecutorid advantage.
137.  “A crimind defendant hasa‘vadued right’ to have his or her guilt or innocence determined by the
jury to which the prosecution’s caseis fird presented.” United Sate v. Mclntosh, 380 F. 3d 548, 553
(1<t Cir. 2004) (citing United Sates v. Jorn, 400 U.S. 470, 484 (1971)).

Itissettled law that the Double Jeopardy Clauseprovides adefendant withashidd agangt

prosecutoria maneuvering designed to provokeamidrid. Oregonv. Kennedy, 456, U.S.

667, 102 S. Ct. 2083, 72 L. Ed. 2d 416 (1982); [United States v.] Dinitz, 424 U.S.

[600], 611 [(1976)]. Consequently, if the prosecutor purposefully ingtigated amidtrid or

if he committed misconduct designed to bring one about, the Double Jeopardy Clause may

be invoked as a bar to further prosecution notwithstanding the defendant’s consent (or

falure to object) to the migrid. See Creighton v. Hall, 310 F. 3d 221, 227 (1st Cir.

2002).
Mclntosh, 380 F. 3d at 557.
138.  In my judgment, the prosecutor urged the mistria upon the court for the improper motive or
purpose of obtaining an advantage over the defense, thet is, to obtain a freshstart withanew and different
witnesswho perhapswould be alittle more cooperative in offering damaging evidenceagaingt Knox. The
transcript of Knox's second tria lends support to this supposition. In the retrid, Williamswas not cdled

asawitness. Instead, the prosecution caled Charles McKinney, Jr., the other person charged withbeing

an accessory dfter the fact.
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139.  McKinneywasmore cooperative or at least offered more damaging informationaganst Knox than
did Williams. Further, it is Sgnificant that prior to the beginning of McKinney' s testimony the prosecution
arranged for McKinney to advise the court that McKinney was willing to waive his right against self-

incrimination and testify.

140.  Surely the prosecution knew that Williams like McKinney, was charged with being an accessory
after thefact. Likewise, the prosecution knew that no defense lawyer was present when the prosecution
firg beganitsinterrogationof Williams The prosecution’ sassertion that it was concerned about protecting
William's right againgt self-incrimination just does not pass muster in light of the fact that the professed
concerndid not arise until after Williams had completed his direct examination testimony and had failed to
give the damaging testimony againgt Knox that the prosecutiondesired. Thefact thet Williamsdid not have
counsel was not abar to the prosecution’ sadvigng the court, at the beginning of Williams stestimony, that
Williams was charged as an accessory after thefact.® At that point the court could have advised Williams
of hisrightsand Ift it up to Williams to decide whether he wanted to testify. Sincethe prosecutiondid not
act to protect Williams s rights at the time when it redly counted, | am compelled to conclude that the
prosecution’ s belated assertion of this asthe reason for wanting amidtria was clearly pretextura, masking
itsredl reason for wanting the migrid.

41. Itistragicinthiscasethat a human life was logt for nothing, but it would be evenmoretragic if the
rule of law was not adhered to, for afalureto adhere to the rule of law imperils the existence of both our
nation and the freedoms which it offers. | believe adherence to the rule of law requires that Knox's
conviction be set asde as offending the congtitutional provison against Double Jeopardy. Therefore, for

the reasons offered, | respectfully dissent.

3 It wasobvious that even if Williams had counsd, his counsd was not present in the courtroom.
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KING, C.J., AND ISHEE, J., JOIN THIS SEPARATE OPINION.
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