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BEFORE BRIDGES, P.J., MYERS AND BARNES, JJ.

BRIDGES, P.J., FOR THE COURT:

1. Frank Potter sued Dr. William Hopper and aleged that Dr. Hopper neglected to properly treat
Potter’ s broken leg and thereby committed medical mapractice. Dr. Hopper denied Potter’s clam and
the matter proceeded before the Harrison County Circuit Court. Dr. Hopper filed a motion for summary

judgment. The circuit court granted Dr. Hopper’s motion for summary judgment and dismissed Potter’s



case with prgudice. Aggrieved, Potter gopeds and brings the following issue, dtered dightly for darity,

before this Court:

l. THE [CIRCUIT] COURT ERRED IN FINDING THAT POTTER'S NOTICE OF HIS
SECOND RULE 26 EXPERT DESIGNATION AND INITIAL REPORT, PROVIDED
SEVEN DAY SAFTERTHESCHEDULINGORDER DEADLINE, ISNOT GROUNDSFOR
SUMMARY JUDGMENT AND DISMISSAL.

Fnding no error, we affirm the decision of the circuit court.

FACTS

12. In May of 1997, James Potter went to the Garden Park Hospital emergency room after he

wrecked his motorcycle. Potter broke his leg in multiple places. Dr. Frank Hopper, an orthopedic

surgeon, tended to Potter’ sinjuries. Dr. Hopper initidly put Potter’sleg in along leg cast and made sure
that Potter kept the leg immobile. In June of 1997, Dr. Hopper put Potter’s leg in a short cast and
continued to monitor the healing process of Potter’s various fractures. Satisfied, Dr. Hopper released

Potter in September of 1997.

113. Potter continued to experience pain, so he sought a second opinion from Dr. Paul Stanton. Dr.

Stanton performed aradiographic sudy. Dr. Stanton, unsatisfied with the status of Potter’ sleg, performed

severd surgeriesintended to stabilize bone fragmentswith rods, pins, and plates. In November of 2000,

Potter’ slegbecame infected. Dr. Kyle Dickson attempted to treat the infection, but in May of 2002 Dr.

Dickson had to amputate Potter’ s leg below the knee.

14. Nearly three years before Potter’ s leg was amputated, Potter sued Dr. Hopper and aleged that

Dr. Hopper committed medical malpractice. Dr. Hopper denied any negligencein histreatment of Potter.

During the discovery process, Potter and Dr. Hopper agreed on ascheduling order.  According to the

scheduling order, Potter was obligated to provideexpert designations and responses that met the standards



of Rule 26 of the Mississippi Rules of Civil Procedure on or before March 3, 2003. However, Dr. Edwin
Season, Potter’ smedica expert, did not tender hisinitid report until March 10, 2003, whenhe findly sent
it to Potter’s counsd. Potter’s counsel immediately transmitted Dr. Season’s report to Dr. Hopper's
attorney.
15. On May 1, 2003, Dr. Hopper filed amotion for summary judgment. Dr. Hopper argued that (1)
Potter tendered Dr. Season’s expert designation after the scheduling order deadline expired and (2) that
Dr. Season’s statement did not meet the standards of Rule 26 of the Missssppi Rulesof Civil Procedure.
The circuit court found that Dr. Hopper’ sinitia report waslate under the scheduling order and insufficient
according to Rule 26. The circuit court concluded that Potter had no medica expert to contradict Dr.
Hopper's expert and thus, there was no genuine issue of materid fact It for a jury to resolve.
Accordingly, the drcuit court granted Dr. Hopper’ s motion for summary judgment and dismissed Potter’s
complaint with prgudice.
ANALYSS

DID THE [CIRCUIT] COURT ERR IN FINDING THAT POTTER'S NOTICE OF HIS

SECOND RULE 26 EXPERT DESIGNATION AND INITIAL REPORT, PROVIDED

SEVEN DAY SAFTERTHESCHEDULINGORDER DEADLINE, ISNOT GROUNDSFOR

SUMMARY JUDGMENT AND DISMISSAL?
T6. Potter alegesthat the drcuit court improperly granted Dr. Hopper’ smotionfor summary judgment.
This Court conducts a de novo review of a decison whether to grant summary judgment. Powell v.
Methodist Health Care - Jackson Hosp., 856 So.2d 353 (7) (Miss. Ct. App. 2003). Thet review
includes examinationof evidentiary mattersintherecordinthe light most favorable to the non-moving party.

Saucier v. Biloxi Reg’'| Med. Citr, et al., 708 So.2d 1351 (110) (Miss. 1998). Unless atriable issue of

fact exigs, this Court will affirm the circuit court’' sdecison. 1d.



17. Potter advances one issue but makes several argumentswithinit. Potter clamsthat (1) it was not
hisfault that Dr. Season’ sreport waslate, Snce Potter’ s counsel sent Dr. Season aletter and informed Dr.
Season of the deadline; (2) because atria date was not set, Dr. Hopper was not prejudiced when Potter
provided Dr. Season’s expert designation seven days late; (3) a genuine issue of materia fact existed
because Dr. Hopper had notice of Dr. Season’s conclusion- aconclusonthat contradicted Dr. Hopper’s
contention that he was not negligent; (4) there are no hard and fast rules regarding supplementation of
discovery; (5) Dr. Hopper should have filed a motion to compe discovery if Dr. Hopper felt that Dr.
Season's initid designation and accompanying report did not meet Dr. Hopper’ s standards, and; (6)
dismissal of his case was harsh and unwarranted under the circumstances.

118. Before ddving too deeply into thoseissues, we consder Potter’ sresponseto the underlying maotion
- thatis, did Potter respond to Dr. Hopper’ s motioninamanner sufficent to defeat the motionfor summary
judgment? Sufficeto say, if Potter did not bring a sufficient defense to Dr. Hopper’ s motion for summary
judgment, then cons derationof thetimingand sequence of expert designationand whether Potter complied
to the agreed scheduling order becomesirrelevant.

T9. A trid court grantsamotionfor summary judgment whenthereis no genuineissue of materid fact.
Powell, 856 So.2d at (7). “A materid fact is afact that tendsto resolve any of the issuesproperly raised
by the parties.” 1d. (citations omitted). A party opposing amotion for summary judgment must bediligent.
Saucier, 708 So.2d at (122). One does not defest a motion for summary judgment by responding with
generd dlegdaions. Bowiev. Montfort Jones Mem'| Hosp., 861 So.2d 1037, 1040 (118) (Miss. 2003).
Instead, one must set forth specific factsthat show the existence of issues which necessitate trid. 1d. The
nor-moving party cannot rely onthe pleadings, but must submit affidavitsor otherwisethat set forth specific

factsthat demonstrate genuine issuesfor trid. Saucier, 708 So.2d at (122). Put differently, theresponding



party mug rebut the moving party’s dam by producing supportive evidence of sgnificant and probative
vaue. Powell, 856 So.2d at (118).

910. That being said, we congder whether Potter put forth sufficient evidence to demondtrate the
exigence of materid issues. To recover under a negligence action, a plaintiff must demondtrate the
defendant’ s negligence by a preponderance of the evidence. Powell, 856 So.2d at (111). A successful

clam of medicad ma practice requires a showing of a andard of professiond practice and care and a
showing of injury to the plaintiff proximately caused by deviaionfromthe standards. 1d. Unlessthe matter
in a medicd mdpractice action is within the common knowledge of laymen, negligence cannot be
established without medica testimony that the defendant failed to use ordinary skill and care. 1d. Absent

expert medicd testimony that articulates the duty of care aphysicianowesto a particular patient under the
circumstances and identifies the particular point that the physicianbreached that duty and caused injury to
the plaintiff, aplantiff’ sdaimfor negligencemust fail. Phillipsv. Hull, 516 So.2d 488, 491 (Miss. 1987).

11. AtthehearingonDr. Hopper's motion for summary judgment, Potter did not present anexpert’s
afidavit that complied withthe requirementsinamedical malpracticecase. No affidavit articulated the duty
of carethat Dr. Hopper owed Potter. No affidavit identified the point that Dr. Hopper breached a duty
to Potter or how such a breach caused Potter’s injury. The closest Potter came to fulfillment of the
responserequiredto defeat a motionfor summary judgment was a one-page letter fromDr. Edwin Season.

Clearly, aletter isnot an affidavit. Evenif the content of theletter werein affidavit form, the content would
dill be insufficient. Dr. Season’'s letter contained a brief recitation of the facts and Dr. Season's
conclusons. Dr. Season concluded that Dr. Hopper deviated from the norma standards of orthopedic

care when he discharged Potter. Dr. Season dso stated that Dr. Hopper should have diagnosed and



treated anonunion in Potter’s leg. While Dr. Season claimed that Dr. Hopper breached the standard of
care, he does not announce that standard of care.

12. At best, Dr. Season’s letter is a broad statement of generd dlegaions. However, Dr. Hopper
presented two expert affidavits that concluded that he did not breach the applicable standard of care.
Accordingly, we dfirmthe drcuit court’ sdecison. Our reasoning stems not from the fact that Potter failed
tofile isexpert’ sdesgnationone week late. We affirm because Potter falled to respond to Dr. Hopper's
motion for summary judgment with an affidavit, submitted by an expert, that established the standard of
acceptable professiona practice, that Dr. Hopper deviated fromthat standard, that such deviationwasthe
proximate cause of Potter’ sinjuries, and that Potter suffered damages as aresult.

113.  Though we are sympathetic to Mr. Potter’ sinjury and can only imagine coping with theloss of a
limb, we smply cannot initiate precedent that would carve a path leading to prosecution of medica
malpractice clams based on dlegations done. Unfortunately, in lacking sworn expert tesimony, thet is
what the circuit court had beforeit. The drcuit court followed precedent when it granted Dr. Hopper's
motion for summary judgment. Likewise, this Court follows precedent and affirms.

114. THEJUDGMENT OF THEHARRISON COUNTY CIRCUIT COURTISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., LEE, PJ., MYERS, CHANDLER, GRIFFIS, BARNES AND ISHEE, JJ.
CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.



