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BRIDGES, P.J., FOR THE COURT:
1. Regindd Lamont Sweet was convicted in the Warren County Circuit Court of possessionof thirty
grams or more of cocaine. He appedss, asserting five assgnments of error:

. THAT THE APPELLANT WAS DENIED HIS RIGHT OF CONFRONTATION OF THE
ANONYMOUSACCUSER RELIED ON BY LAW ENFORCEMENT.

II. THAT THE TRIAL COURT ERRED IN ALLOWING EVIDENCE OF PRIOR BAD ACTS OF
APPELLANT.



Ill. THAT THE TRIAL COURT ERRED REMOVING A JUROR PANEL [sic] THAT HAD BEEN
PREVIOUSLY REINSTATED PURSUANT TO A BATSON OBJECTION.

IV. THAT TRIAL COURT WASIN ERRORIN FAILINGTOSUSTAIN APPELLANT SMOTION
TO SUPPRESS EVIDENCE.

V. THAT THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

Finding no error, we affirm.
FACTS

92. Sweet had previoudy entered aguilty pleain the circuit court to acharge of possession of cocaine
with intent to distribute, and at the time of his arrest and trid in the present case was on post- release
supervison from the previous guilty plea. When entering his plea, Sweet executed a consent to future
searches and agreed to cooperate with future police investigations. On August 13, 2002, Officer Jeff
Merritt, of the Vicksburg Police Department, received atelephone cdl to his persond cell phonefrom a
person, whose identity is not shown in the record, but who was persondly known to Merritt, telling him
that Sweet was in possession of alarge amount of crack cocaine and was driving a rental truck painted
maroon over slver. Officer Meritt and three other police officersimmediately |eft the police station and
drove, with haste and blue lights, to the area in which Sweet was said to be driving. Merritt was familiar
with Sweet from his previous arrest, and Merritt saw Sweet driving a vehicle fitting the description given
by the unidentified cdler.

13. Sergeant TomWilson was one of the officers who |eft the police stationwithMerritt. Wilsonaso
knew Sweet persondly fromthe previous arrest. Wilsonwasdriving aFord Explorer that was not apolice
vehicle, but which was fitted with blue emergency lights. Wilson stated that he pulled up next to Swest,

who was stopped inthe rented truck, made eye contact and waved. Sweet appeared to recognize Wilson,



and drove off at ahighrate of speed. A car chaseensued. AsWilson followed Sweet, he saw itemsbeing
thrown form the truck. These were later recovered and found to be plastic bags containing cocaine.
Eventudly, Sweet dowed down and stopped. He was arrested and searched, but no drugs were found
in the truck or on his person.

. THAT THE APPELLANT WAS DENIED HIS RIGHT OF CONFRONTATION OF THE
ANONYMOUSACCUSER RELIED ON BY LAW ENFORCEMENT.

AND

V. THAT TRIAL COURT WASIN ERRORIN FAILINGTOSUSTAIN APPELLANT' SMOTION
TO SUPPRESS EVIDENCE.

74.  Issuesl and IV involve the samefactsand will be discussed together.! Sweet contendsthat hewas
denied hisright to confrontation as secured under the Sixth Amendment to the United States Congtitution
when the state relied upon a satement of an undisclosed person, who was not subject to cross-
examination, to find a reasonable sugpicion to investigate whether he was sdlling cocaine. The State
contends this issue is waived because Sweet failed to raise it below ét tridl.

5. The record shows that there was a hearing hdd prior to the suppression hearing, but this first
hearing was not transcribed. However, from Merritt’ stestimony in the suppression hearing, it is clear that
in the previous hearing Sweet was led to believe that the State learned of Sweet’ s possession of cocaine
from an anyomaous telephone cdl. Maeritt did not testify in that previous hearing, but in histestimony in
the suppress on hearing he stated he was familiar withwhat transpired inthe first hearing. Itwasonly during
the suppression hearing that Sweet learned that Merritt received the phone cal on his private cell phone,

and that Merritt persondly knew the informant having reied upon him in the past. During histestimony at

1Sweet does not specify whether heis arguing his federa or state condtitutiond rights were
violated. For the sake of clarity, we assume he bases his arguments upon the Fourth and Sixth
Amendments to the United States Condtitution.



thetrid itsdf, Merritt agreed with the characterization of thisindividud as*“asnitch.” The record further
shows that during discovery Sweet had sought the reports of al witnesses as well as the names of dl
confidentid informants, and the State falled to either provide the individud’ sname or assert that whilethere
had been a confidentid informant, the individud’ s name was not subject to discovery. Therefore, a the
time of the suppression hearing, Sweet had no reasonto suspect any police officer knew the identify of the
individual who caled, and in fact had been led to believe that this individud’s identity was unknown.
Sweet’s motion to suppress was based on the alegation that:

he wasillegdly stopped in his automaobile, and subsequently arrested and charged . . . in

that no crime was committed in the presence of the arresting officers, the arresting officers

did not have an arrest warrant and the officersrelied on an anonymous telephone cdl with

no indicia of reliability.
6. Sweet contendsthat thisissueis not waived, because the entire thrust of his motion to suppresswas
that the information leading to hisarrest was unreliable because the informant was unknown to the police.
Essentidly, Sweet arguesthat he was denied any opportunity to cal and questionthe confidentid informant.
However, despite the Stat€' s noncompliance with discovery, at the suppression hearing, Sweet failed to
move ore tenus for the circuit court to compe discovery, and no written motion to compel was
subsequently filed. Because the drcuit court never ruled onwhether the name of the confidentia informant
was subject to discovery, the confrontation issue is not properly before this Court.  See, e.g. Campbell
v. State, 883 So. 2d 115 (118) (Miss. Ct. App. 2004). Nevertheless, from the limited facts before us,
Sweet would have difficulty in prevailing on that issue, because there is no indication thet the confidentia
informant participated in any illegd act. See, e.g., Read v. Sate, 430 So. 2d 832, 836 (Miss. 1983).

At any rate, because the drcuit court made no ruling onthisissue, we find the issue is proceduraly barred.



17. Even assuming the issue was not barred, there would be no merit to the confrontation issue. It is
clear that the confidentia informant did not testify. The right to confront witnesses does not extend beyond
those witnesses called to tedtify againgt anaccused. Smothersv. State, 738 So. 2d 242 (413) (Miss. Ct.
App. 1998). Consequently, there is no merit to Sweet’s contention that he was denied his right to
confrontation as secured under the Sixth Amendment to the United States Congtitution.

18. Additiondly, Sweet contends that the circuit court erred in denying his motion to suppress the
cocaine recovered from the streets of Vicksburg. When acitizen informs law enforcement personnel of
a possble aime and a description of a perpetrator, there exists a reasonable suspicion justifying an
investigatory stop and questioning of anindividud fitting that description. Walker v. State, 881 So. 2d 820
(120) (Miss. 2004) (ating Terry v. Ohio, 392 U.S. 1, 19 (1968). In this case, the telephone call to
Merritt gave the State a reasonable suspicion that judtified the police in driving to Sweet’s location. The
areuit court correctly found that this stop was not violative of Sweet’ s condtitutiona rights as secured under
the Fourth Amendment to the United States Condtitution. Furthermore, the record shows that pursuant
to the State accepting Sweet’s guilty plea in the previous crime involving narcotics, Sweet agreed to
consent to being questioned and to searches. The circuit court correctly ruled that the pleaagreement was
anindependent judtificationfor the State to detain and/or search Sweet. Therefore, even assuming Sweet’s
condtitutiond rightswere implicated by the State attempting to detain and question him, there would be no
merit to his argument because he had dready entered his consent.

T9. Sweet additionaly contends that the cocaine was seized without an arrest or search warrant.
However, the drugs were no longer in Sweet’ s possession when they were recovered, as he had thrown
themfrom the truck while attempting to elude the police. The drugs were recovered from the street, and

Sweet was not persondly searched until after he had been gpprehended following the high speed chase.



When a suspect voluntarily discards contraband prior to arrest, the State may collect the contraband as
evidence without offending the search and seizure protections of the Fourth Amendment to the United
States Congtitution. Harper v. State, 635 So. 2d 864, 867 (Miss. 1994). Inthiscase, Sweet voluntarily
surrendered the cocaine, and the circuit did not err in ruling it was admissble. There is no merit to the
assgnment of error going to the suppression of evidence.

II. THAT THE TRIAL COURT ERRED IN ALLOWING EVIDENCE OF PRIOR BAD ACTS OF
APPELLANT.

710.  Swest filed amotion in limine to prevent the State from delving into his prior guilty pleain a
separate arime invalving narcotics. The circuit court granted the motion, and the State did not put forth
evidence contrary to the circuit court’sruling in its case- in- chief. However, Sweet testified on hisown
behdf. Prior to histestimony, the circuit court cautioned Sweet.
Now the initid stop was sufficient as far as the Court is concerned in terms of fourth
amendment. And | don’t know what your guy isgoing to say, but my point is, thet if he
gets up here and says, look, | don’t know why these guys were after me. ... Thenitis,
obvioudy, it's probative for the State to say . . . [t]his guy is acting like we are just
stopping himout of the blue and heissome angel out here but we had aright to belooking
ahim.
11.  Sweet tedtified that a pick-up truck with lightson it pulled up next to him. A window rolled down,
and he saw someone, whom he did not recognize, point agun at him, so he sped to get away. The two
police officers who were in the pick-up truck were cdled on rebuttal. One testified he knew Sweet
persondly. The other testified that he had previoudy arrested Sweet for possessionof cocaine ina charge
unrelated to this case. Both officerstestified that Sweet appeared to recognize them before he sped away.
When a defendant opens the door to evidence of prior bad acts, thereis no error for evidence rebutting

the defendant’ sown testimony. Watkinsv. State, 874 So. 2d 486 (1125) (Miss. Ct. App. 2004). There

was no error in admitting the testimony of the two police officers. Thisissue is without merit.



I1l. THAT THE TRIAL COURT ERRED REMOVING A JUROR PANEL [sc] THAT HAD BEEN
PREVIOUSLY REINSTATED PURSUANT TO A BATSON OBJECTION.

112.  Juror number 44, an African-Americanwoman, did not respond to avair direquestionbythe State
asking if any members of the venire had beenthe victim of avident crime. The State had information that
the juror had in fact been the victim of arape committed by afiremanemployed by the City of Vicksburg.
The State initidly sought to chalenge the juror for cause, but the drcuit court denied the chdlenge. The
State subsequently sought to utilize a peremptory chalenge to the juror. The dircuit court then questioned
the juror inchamberswhere she did acknowledge being avicim of the vidlent crime. Thecircuit court then
dlowed the peremptory challenge. Sweet contended at tria, and contends on appedl, that if the juror’s
daus asacrime victim was insufficient to judtify a chalenge for cause, it should be insufficient to judtify a
peremptory chalenge. Sweet contended that the juror’ s decison to not be forthright in voir dire was to
avoid embarrassment. However, the drcuit court stated that even assuming that was true, and the juror
did not intentionaly deceive during voir dire, it was ill reasonable for the State to believe the juror might
harbor some lingering animosity towards the City of Vicksburg. Ultimately, a jury was empanded that
included ten Caucasian and two African-American members.

113. A defendant asserting a Batson chdlenge must show that (1) he isamember of acognizable racia
group; (2) that the prosecutor exercised peremptory chalengesto excuse a venire person of the defendant's
race; and (3) that there is an inference that the venire persons were excluded on account of ther race.
Towner v. Sate, 837 So. 2d 221 (16) (Miss. Ct. App. 2003). Once these factorsare shown the burden
shifts to the state to show a race neutrd reason for the exercise of a peremptory chalenge, but the
explanation is not required to riseto the same leve asthat for achdlenge for cause. Collinsv. Sate, 691

S0.2d 918, 926 (Miss.1997). Determining whether the reason stated by the State is sufficiently race



neutrd is left to the circuit court’ sdiscretion. 1d. In this case, we cannot say the circuit court abused its
discretion in accepting as a race neutral reason the State’s concern that the juror might harbor distrust
towards city personnd semming from being sexudly assaulted by a fireman. There is no merit to this
assertion of error.

V. THAT THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

14. To determine whether thejuryverdict is againg the weight of the evidence, we mugt "accept astrue
the evidence which supports the verdict and will reverse only when convinced thet the dircuit court has
abusad itsdiscretion infailing to grant a new trid.” Crawford v. State, 754 So.2d 1211 (130) (Miss.
2000). Inorder to mandateanew trid, the verdict must be "so contrary to the overwheming weight of the
evidencethat to dlow it to sland would sanction‘ unconscionable injustice’ "' 1d. Inthiscase, policeofficers
testified they witnessed Sweet throwing bags out of the window of atruck while attempting to dudethem,
and these bags were recovered and found to contain cocaine. The circuit court did not err in denying
Sweet’smoation for anew trid. Thereis no merit to this assgnment of error.

115. THEJUDGMENT OF THEWARREN COUNTY CIRCUIT COURT OF CONVICTION
OF POSSESSION OF 30 GRAMS OR MORE OF COCAINE, AND AS A SECOND OR
SUBSEQUENT DRUG OFFENDER. SENTENCED TO A TERM OF 16 YEARS IN THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH 10 YEARS TO SERVE,
BALANCE OF SX YEARS SUSPENDED FOR FIVE YEARS, WITH DEFENDANT TO
REPORT FOR POST RELEASE SUPERVISION BY THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS UPON RELEASE, AND FINE OF $10,000, IS AFFIRMED. SENTENCE
IMPOSED SHALL RUN CONSECUTIVELY TOANY ANDALL SENTENCESPREVIOUSLY
IMPOSED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



