IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-K A-02017-COA

OTHNEL JONESA/K/A OTT JONES APPELLANT
V.

STATE OF MISSISSIPPI APPELLEE
DATE OF JUDGMENT: 9/3/2003

TRIAL JUDGE: HON. MARCUS D. GORDON

COURT FROM WHICH APPEALED: LEAKE COUNTY CIRCUIT COURT
ATTORNEY S FOR APPELLANT: EDMUND J. PHILLIPS, JR.

ROBERT N. BROOKS
DAN W. DUGGAN, JR.

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: DEIRDRE MCCRORY
DISTRICT ATTORNEY : MARK SHELDON DUNCAN
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: MURDER: SENTENCED TO SERVE A TERM OF

LIFE IMPRISONMENT IN THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS
DISPOSITION: AFFIRMED - 03/29/2005
MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE KING, C.J., CHANDLER AND ISHEE, JJ.

CHANDLER, J., FOR THE COURT:
1. Othnel Jones was convicted of murder by a jury in Leske County, Mississippi. Jones appedls,
claming ineffective assstance of counsd. He dams hisattorney failed to object to tesimony of prior bad
acts evidence produced by the State, faled to object to a series of leading questions, and dlowed the
State’ s witnesses to speculate.

12. Finding no reversble error, we affirm.



FACTS
113. Following a two day trid in the Leake County Circuit Court, Othnel Jones was convicted of
murdering Ray Ferguson, inviolationof Missssippi Code Section97-3-19 (1)(a@) (Rev. 2000). The State
caled tenwitnesses, induding Steve and Tammy Ferguson, the childrenof the deceased; Glenda Ferguson,
the wife of the deceased; Mark Roberson, a neighbor and an eyewitness, Mark Wilcher, Rhonda Blanton,
Jmmy Vance, and Mike Freeney, deputies with the Leake County Sheriff’s Department; Sheriff Greg
Waggoner; and Dr. Steven Hayne, who performed the autopsy. In his defense, Jones cdled hiswife as
awitness, and Jones testified on his own behalf.
14. According to the State’ saccount of the eventsthat led to Ray Ferguson’ s death, Jones pulled his
truck out in front of Steve and Tammy’s car and told them to “pick up some trash or something in the
road.” Steve refused and told Jones that they had not thrown any trash. Jones retrieved a shotgun from
his truck, and Steve told Tammy they should leave. Tammy agreed, and they quickly drove to their
parents house.
5. When Steve and Tammy arrived at thair parents’ house, theytold thar parentswhat had happened.
Someone natified the authorities. A few minutes later, Jones, who was drinking a beer, returned and
stopped in front of the Ferguson house. Ray pointed his finger at Jones and asked Jones why he had
threatened his childrenand grandchildren. Jones “went to hollering and cussing to him” and threatened to
kill the entire family, garting with Ray.
T6. As Jones continued to scream a Ray, Ray told Jonesthat he would cdll the police, and then he
turned around and made afew steps towards the telephone. As soon as Ray turned around, Jones pulled
a.357 magnumand shot Ray inthe back. Ray fdl with hisback turned againgt thetruck. Jonesthen pulled

the gun on Steve. Because Jones was trying to shoot Steve, Steve fought with Jones, took the gun avay



from him and hit him with it. Steve pointed the gunat Jones, but Ray implored Steve not to shoot. Steve
instead shot the tires and motor of Jones struck in an unsuccessful attempt to prevent Jones from fleeing
the scene. Ray died a the hospital.

17. Rhonda Lynn Blanton, a dispatcher with the Leake County Sheriff’s Office, received a 911 cdl
from the Ferguson residence, reporting that someone had been shot. A short time later, Jones called and
asked to spesk to the sheriff. After some conversation, Jones admitted that he had “just killed afellow.”
18.  Jores's wife testified on behaf of her husband. Because the Joneses house was near the
Fergusons house, she could hear the commotion, but she was not an eyewitness. She testified that she
heard one shot, then five shots that followed. She admitted that, other than hearing the gunshots, she was
unable to discern what had happened at the Fergusonresidence. Mrs. Jones said that her husband came
home with ablack eye, abroken nose, and abloody shirt. Mrs. Jones described the speechimpediment
Jones suffered following astroke in 1988. Mrs. Jonessad that he talks dow, and when he gets upset he
says the opposite of what he means.

T9. According to Jones stestimony, he had not had any encounterswiththe Fergusonsinseverd years,
except to say “Hello” to them. He denied confronting Steve and Tammy that day and said that Ray had
put iminaheadlock onthree prior occasions. Jonesaso denied that he had been drinking. Jonestestified
that he was on hisway to his son’s house to get a lavn mower. When he approached the Fergusons
house, Ray ran out and flagged him down. Ray entered Jones s truck, tried to bend Jones over, put him
in aheadlock, and started besting him with his fists. Jones said that someone was begting him on the back
aswdl. Hesad that his pistol wasinthe scabbard next to him, and he reached for it. One gunshot was

fired, but Jonestestified that he was unaware of who shot the pistol because his face was bloody. Jones



confirmed that he cdled the sheriff’ s office and saying that he killed afellow, but he said he did it because
Ray’swife cdled and told him, “You killed Ray.”

110.  Onthe evidencethat was presented at trid, the jury discounted Jones s version of the events and
accepted the State' s evidence. Jones apped s, daming that he recaived ineffective assstance of counsd.
ANALYSIS

WHETHER JONES RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL

11. For asuccessful clam of ineffective assistance on direct apped, the gppelant must showthat the
record affirmatively shows ineffectiveness of condtitutiond dimensions, or that the parties stipulate that the
record is adequate to alow the appellate court to make the finding without consideration of the findings of
fact of thetrid judge. Read v. State, 430 So. 2d 832, 841 (Miss. 1983). The question presented is not
whether trid counsel was ineffective “but whether the trid judge, as a matter of law, had aduty to declare
amidrid or to order anew trid, sua sponte on the basis of trid counse’s performance.” Colenburg v.
Sate, 735 So. 2d 1099, 1102 (18) (Miss. Ct. App. 1999). Such performance must be “so lacking in
confidence that it becomes gpparent or should be apparent that it isthe duty of thetrid judge to correct
it so asto prevent amockery of justice.” Parhamv. Sate, 229 So. 2d 582, 583 (Miss. 1969).

112.  Inassessing whether Jones received ineffective assistance of counsd, this Court must determine
whether counsel’ s performance was deficient, and whether the deficiencywasso substantia that it deprived
the defendant of afar trid. Strickland v. Washington, 466 U.S. 668, 687 (1984).

113. Jonesarguesthat histrid counsd wasineffective in permitting the State to dlow prior bad actsinto
evidence. See M.R.E. 404(b). The State dicited testimony from Steve about difficultiesin the past. At
trid, there was testimony concerning a confrontation between Jones and the Ferguson family in 1996.

During this occasion, the Fergusons were riding four-wheders on a dirt road near Jones's house.



According to Steve, Jones pulled a gun on Ray and told hmhe was goingto kill Ray one day. On cross-
examinaion, Steve sad that Jones threatened “everybody,” and Steve called Jones a “bully.” Glenda
Fergusontestified that Jones objected to the Fergusons' “riding [their] four-wheders and three-whedlers
and things” She tedtified that Joneswanted to “rule the community” and threatened Ray withthe same gun
that ultimately killed Ray. The digtrict attorney aso dicited testimony fromMark Roberson, who testified
that Joneswasinvolved ina confrontationwith Roberson’ solder brother. Robersonsad, “[W]€ vedl had
run-ins.”  Jones claims admission of this statement was error because no time frame was laid out, and
Robersonwas not explaining any incident inparticular. Jonesclaimsthat theintroduction of these prior bad
act testimonies led to Jones being tried and convicted for prior bad acts for which he was not charged.
14.  Jones also argues that his counsd was ineffective for failing to make objections to a series of
leading, speculative and argumentative questions.!  Jones citesto three pagesin thetria transcript inwhich
Steveistedifyingto “yes’ or “no” questions ondirect examination, withno objectionfromJones s counsd.
Inanother ingtance, when the didtrict attorney asked Steve why Jonestold Ray to come to the truck, Steve
tedtified, “To try to get him out of the yard, | reckon.” When the digtrict attorney asked Steve why Jones
responded “Because | can” to Ray’s question about why he pulled the gun on Ray’'s family, Steve
responded, “Hethought he controlled everybody, | reckon.” Jones claims ineffective assistancefor falure
to object to such speculative testimony.

115. Jonesaso quotes pagesfromthe testimony of Rhonda Blanton, Jmmy Vance, and Mark Wilcher
that show other examples of the digtrict attorney leading hiswitnesses ondirect examination. Jones argues
that the didtrict attorney was putting words in the mouths of the withesses by asking leading questions.

During the testimony of Wilcher, the digtrict attorney elicited the following alegedly improper information:

1Jones strid counsal made one objection throughout the entire trid.

5



Q: So, far as being able to smell dcohol on the Defendant, you don’t know what he had

done from twelve noon to one or one-thirty with regard to brushing his teeth or washing

hismouthout, chewing gum, eating, or drinking coffee, or anything of that nature, do you?

A: No, gr. | know he had a shower, and | don’'t know if he was drinking or not.

Q: Or whether he had anything else to drink in that hour or hour and a half?

A.No, gir.
Jones clams that Officer Wilcher was permitted to testify asto a matter that wasirrdevant and to which
he had no knowledge.
716.  Jones cites other ingtances in which the didtrict attorney asked witnesses to tedtify in matters to
whichonly experts could testify. For example, thedigtrict attorney asked Steve about the path of the bullet
that entered and exited Ray’sbody. The digtrict attorney asked Jones why there was no gunpowder on
Ray’ s body.?
f17. For adefendant to successfully prove ingffective assistance of counsel, the defendant must prove,
by areasonable probability, that “but for counsel'sunprofessiona errors, the result of the proceedingwould
have been different. A reasonable probaility is a probability sufficient to undermine confidence in the
outcome." Srickland, 466 U.S. a 694. When a defendant dleges ineffective assstance of counsd, the
burden of proof is on the defendant to establish both prongs of the Srickland test. Otherwise, “it cannot
be sad that the conviction ... resulted in a breakdown in the adversary process that renders the result
unreliable” Walker v. State, 863 So. 2d 1, 12 (120) (Miss. 2003) (quoting Stringer v. Sate, 454 So.
2d 468, 477 (Miss. 1984)). In his gpped, Jones has not demonstrated that the outcome of histria would

be different if his counsdl had objected to the digtrict attorney’ sleading questions and the didtrict attorney’s

eiciting of prior bad actstestimony. He merely asserts, “Had counsel been asdiligent withobjections on

2As Dr. Hayne tegtified, when someone is shot within close range, the gunshot leaves tattooing
or powder burns on the body. Jones was unable to respond to the district attorney’ s line of questioning
and replied, “Huh?’



the matterslisted inthis section of Jones' s brief perhaps he would have received afair trid.” That Satement
does not satisfy the pregjudice prong of Strickland.

118. A defendant has clearly falled to satisfy the prgudice test of Strickland whenit is clear from the
record that the defendant is “hopdesdy quilty. This overwhdming evidence of guilt makes the
determination by the jury in this case thoroughly rdidble” Ward v. Sate, 461 So. 2d 724, 727 (Miss.
1984). Inthe present case, after thejury rendered aguilty verdict, thejudge commented, “On the evidence
that was presented, | fal to see how the jury could have returned a verdict other than the verdict they
returned.”

119.  No one corroborated Jones sversionof the eventsinwhichhe claimed that Ray flagged him down
and began fighting with him with no provocationby Jones. All four eyewitnessesexplicitly stated theat Ray
never entered Jones struck. After Jonestestified, the State called Roberson, the Fergusons' neighbor and
an eyewitness, as arebuttd witness. Roberson testified that Ray never entered Jones struck, never put
Jonesin aheadlock, and was standing at least two feet away from the truck, with his back turned, when
Ray was shot. Tammy a0 testified that Ray was* aout two feet” away fromJones s truck and that Ray
never reached ingde the truck. Glendategtified that when she heard the shot, she turned around and saw
Ray fal, with his back turned to the truck, about two feet avay fromit.

920. The testimony from trid aso shows that Jones grew angry and shot Ray after Ray camly asked
why Jones was threatening Ray’ sfamily. Steve testified that Jones started “hallering and cussing to him
[Ray]” after Ray asked why Jones pulled agun on Ray’s children. Tammy aso heard Jones “raising dl
kind [dc] of cain. He threatened to kill my father and the family.” Roberson could aso hear Jonescursing
and could hear Ray asking Jones about threstening his “younguns and grandyounguns” As Glendawas

trying to take care of Ray after he had been shot, she could hear Ray ask Steve not to kill Jones.



921. Jones's account of the events that led to Ray’s death was not corroborated by any of the
eyewitnesses. In addition, none of the physical evidence substantiated Jones sstory. Dr. Hayne testified
that there was no tattooing or smudging or powder burns at the Ste of Ray’ s wound, which shows that the
shooting was not within close range. Dr. Hayne testified that the bullet “traveled across the body, going
from left to right” and exited through the “front surface of the neck.” The didtrict attorney stated in his
closng argument:

Y ouwill recdl [from] the testimony this was a gunshot wound that entered the left part of
the back. Think about somebody leaning inatruck, the Defendant trying to reach around
however heisgoingto reach and get two feet away fromthe |eft Sde of the person’ sback.
It would be a good enough trick if he could do that, but then he has got to turn the gun
around and get it going where it would come out of the left Sde of hisneck. It just does
not make sense .... And it is physcaly impossible, and it doesn't line up with the other
physical evidence, likewhere Mr. Fergusonfdl and the blood you saw onthe photograph,
how it lined up with the bullet that was found in the tree.

In another section of his closing argument, the didtrict attorney stated:

[Jones's trid counsel] said that Ray Ferguson had grabbed him in a headlock, and
goparently, fromthe Defendant’ s testimony, Steven was in there beating him onthe back.
Now, picture this. You've got three people inthe window of a pickup truck. Y ou know,
to beieve the Defendant’ s story, you've got to believe that somehow or another three
grown men were able to fit in this window of the pickup truck, and one of them had the
Defendant in a headlock and that Steven was beating on the Defendant, and the
Defendant, with these people in hiswindow, was able to reach around from behind with
the gun and shoot Ray Ferguson. That's the story the defense is trying to get you to
believe.

122. Wefind that Jones is unable to show that the outcome of his casewould have been different if his
counsel had obj ected to the State’ sintroduction of bad acts evidence or the State’ sleading questions. The
evidence provesthat Jones shot Ray in the back while Ray was waking away from the truck. Thejury’s

verdict was thoroughly reliable. “[1]t is impossible to imagine a Mississippi jury that would not have



convicted [Jones]. Heis hopdesdy quilty.” Woodward v. Sate, 635 So. 2d 805, 809 (Miss. 1993).

It is unnecessary for usto reverse and remand.

123. THEJUDGMENT OF THE CIRCUIT COURT OF LEAKE COUNTY OF CONVICTION
OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE MISSISSIPPI

DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO LEAKE COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.



