IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2004-CP-00164-COA

LUKE BUCKLEY

V.

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE:

COURT FROM WHICH APPEALED:

ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

NATURE OF THE CASE:
TRIAL COURT DISPOSITION:
DISPOSITION:

MOTION FOR REHEARING FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

12/12/2003

HON. MIKE SMITH

PIKE COUNTY CIRCUIT COURT

LUKE BUCKLEY (PRO SE)

OFFICE OF THE ATTORNEY GENERAL
BY: JEAN SMITH VAUGHAN

CRIMINAL - POST-CONVICTION RELIEF
POST-CONVICTION RELIEF DENIED
AFFIRMED-05/24/2005

BEFORE BRIDGES, P.J., CHANDLER AND ISHEE, JJ.

ISHEE, J., FOR THE COURT:

1. Luke Buckley was convicted in the Circuit Court of Pike County for the crime of aggravated

assault. He was subsequently sentenced to serve a sentence of twenty years in the custody of the

Missssppi Department of Corrections.  Subsequent motions for post-conviction relief were denied.

Feding aggrieved of the judgments againgt him, Buckley gppedled. Finding no error, we affirm.

FACTS

12. On December 2, 1996, Buckley was convicted of the crime of aggravated assault. Buckley's

motion for anew tria was denied by Circuit Judge Mike Smith. Buckley’s appointed counsd, David H.



Strong Jr., wasalowed to withdraw as counsdl on January 13, 1997. OnNovember 9, 1999, ailmost three
years after his conviction, Buckley, with the help of the Inmate Legd Assstance Program, submitted a
motion for out-of-time appeal. On October 21, 2000, the motion was denied by Judge Smith. On
October 7, 2003, withthe help of another inmate, Buckley filed a second post-conviction petition seeking
an out-of-time appeal which was denied as both a successve motion and as time-barred. Aggrieved by
these decisons, Buckley asserts the following errors on gpped: (1) whether Buckley’s clams should be
procedurdly barred because heisilliterate and indigent; and (2) whether Buckley should be entitled to an
out-of-time appeal.
ISSUESAND ANALYSIS

Whether Buckley should be procedurally barredbecause the petitioner is
illiterate and indigent

13.  Buckley dleges on appeal that he is functionaly illiterate and functions on a third grade level.
Buckley arguesthat he was denied his rights to due process, access to the courts, and equa protection
when his attorney was alowed to withdraw from his case before perfecting an apped. He further aleges
that the trid court erred in failing to provide imwithanew attorney to perfect hisappeal. Buckley daims
that “with the exception of representation of counsel at trid, the State of Mississippi has woefully falled in
itsmord and legd obligations to Buckley as an uneducated, illiterate, and unknowledgesble black man.”
14. This Court reviews questions of law denovo. Pickett v. State, 751 So.2d 1031, 1032 (18) (Miss.
1999). We begin our discussion by noting the sad redlity of our crimind justice sysem isthat the
Missssppi Department of Corrections currently incarcerates countless inmates of al races who are

uneducated and illiterate. Buckley isnot donein his plight, and the courts of this state must take care to



see that the rights of al prisoners, especidly those most vulnerable to congtitutional wrongs, are
scrupuloudy protected. Buckley is correct in hisreliance upon Jonesv. Statewhichstates, “An accused
is not only entitled to counsd at trid, but he is entitled to counsd on gpped from a conviction of merits”
Jonesv. Sate, 355 S0.2d 89 (Miss. 1978). “ If heisindigent and unable to afford an attorney, then he
is entitled to a court-gppointed attorney at tria and on apped.” Id. at 89.

15. Buckley arguesthat his atorney was permitted to withdraw from his case, by ord motion of the
court, without Buckley’s knowledge. That Buckley's attorney was permitted to withdraw by oral motion
is clear from the record. What is not clear from the record is that the withdrawa was without Buckley’s
knowledge. Buckley is correct in asserting that a written motion to withdraw is usudly required to be
presented beforethe court. Triplett v. State, 579 So0.2d 555, 558 (Miss. 1991). Inits order denying out-
of-time apped, the trid court specificdly found that Buckley had fired his own counsel in open court.
Buckley assartsthat he did not fire his attorney, but we will not substitute his assertion for the findings of
the trid court. Therefore, dthough no written motion to withdraw was presented, an ord withdrawal
motion was sufficient on the part of Buckley’ sformer atorney in light of the fact that Buckley fired him in
open court, and does not congtitute reversible error.

96. After terminating hiscourt appointed counsd, it became incumbent upon Buckley to hireadditiona
counsdl for the purposes of apped. Buckley arguesthat due to hisilliteracy and lack of sophigtication, the
trid court was mordly and legdly obligated to discuss the perils of self-representation and to have
appointed new counsel for Buckley. According to Buckley, the dleged failure of the triad court to appoint
new counsel should serve asawaiver of any procedural time bars. Wefind this argument unavailing. Having

accepted that Buckley did indeed fire his own counsd, it follows that Buckley illustrated the requisite



intellect to observe, understand, and indeed be dissatisfied withhis attorney’ sperformanceat trid. Inshort,
that Buckley was astute enough to firehis counsdl illudtratesthat he had the requisiteintelligence, or at least
common sense, to know that he would need to hire new counsd. There is Smply nothing in the record
before this Court that indicates that the trid court falledin its duties as to Buckley in regard to his appedl.
Having established that Buckley exhibited a basic leve of understanding of the proceedings at tridl,
Buckley’ sargument that he should be free of traditiond procedurd bars dueto his ethnicity or hisdleged
illiteracy Smply has no merit.
q7. Thetimefor direct gpped expired thirty days after his convictionaccording to Mississippi Rule of
Appdlate Procedure 4(a). Buckley’sinstant petition for post-convictionappeal comes before this Court
more than three years after his 1996 conviction. Thetrid court did not err in denying Buckley's petition
assuccessve and astime barred pursuant to Missssppi. Code Annotated. 8 99-39-5(2) (Rev. 2000). The
trid court’sdismissd of Buckley’s post-conviction review motion is affirmed.

. Whether Buckley should be entitled to an out-of-time appeal
118. Buckley next assertsthat he should be entitled to an out-of-time gpped. A defendant who desires
anout-of-time appeal must show that the faluretotimey perfect an appeal was through no fauit of hisown.
Fair v. State, 571 So0.2d 965, 967 (Miss. 1990). We find that, for the previoudy discussed reasons, this
issue is without merit.
19. THE JUDGMENT OF THE PIKE COUNTY CIRCUIT COURT DENYING POST-
CONVICTION RELIEF ISAFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED

TO PIKE COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIN
AND BARNES, JJ., CONCUR.



