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BARNES, J., FOR THE COURT:
1. David Vandergriff pled guilty to the charge of armed robbery in the Circuit Court of Lee County
on Augugt 27, 2002. He was sentenced to a term of twenty years in the custody of the Mississppi
Department of Corrections, with ten suspended, and five years of post-release supervison. Vandergriff
then filed a motion for post-conviction rdief, daming various defects in his guilty plea. The trid court
dismissed hismation. Finding no error, we affirm.

FACTS



92. OnAugud 28, 2001, Vandergriff assaulted Sue Grisham, a cashier at the Fish Lake Grocery. At
Vandergriff’s sentencing hearing, Grisham recounted the events which had occurred on that day. She
testified that Vandergriff entered the Fish Lake Grocery at gpproximately 2:00 p.m., made hisway to the
beer cooler, and brought a case of beer to the front counter. As Grisham rang up the beer, Vandergriff
reached into his pocket and produced a nine-millimeter pistol. He ordered Grishamto put dl of thestore's
money into the bag with the case of beer. She complied. He then marched her to the end of the store
counter and ordered her to turn around and get on her knees, whereupon he struck her on the top of the
head with his pistol. Grisham testified that she heard a*“pop” when Vandergriff struck her, and that she
thought that she had been shot inthe head. When she regained her composure, Vandergriff was nowhere
to beseen. Grisham then caled 911 and reported her bdief that she had been shot, and that the store had
beenrobbed. Following thisincident, Grisham attempted to return to work at the Fish Lake Grocery, but
she was unable to do so because of menta distress caused by the incident.

13. Vandergriff was indicted by a grand jury chosen from Lee County. Theindictment dleged that
Vandergriff had assaulted Grisham with a 9-millimeter pistol, and had stolen a quantity of beer, ice, and
$600-$800 from the Fish Lake Grocery. Vandergriff entered a plea of guilty to the charge of armed
robbery and was sentenced fallowing ahearing. Aggrieved by the sentence that wasimposed, Vandergyiff
filed amotionfor post-conviction relief. In that motion, he stated three grounds on which he believed his
pleashould be overturned. Firdt, he argued that he should be alowed to withdraw his plea because it was
not entered into in a knowing and intelligent manner. Second, he argued that he was not afforded the
effective ass stance of counsd guaranteed by the sixthamendment tothe United States Condtitution. Third,

he dleged that the prosecuting assstant didtrict attorney should have recused himsdf from Vandergriff’'s



case, because, prior to entry into the state' s employ, he had been appointed to represent Vandergriff at
hisinitid appearance. Thetrid court found that VVandergriff entered his plea in a knowing and intdligent
manner, that he did not prove that he had been denied effective assstance of counsd, and that the
prosecutor did not receive any confidentia information from Vandergriff.
STANDARD OF REVIEW
14. Our standard of review on adenid of amotionfor post-conviction rdlief iswel-established. We
will not reverse the trid court unless we find that the court’s decision was clearly erroneous. Smith v.
State, 806 So. 2d 1148, 1150 (13) (Miss. Ct. App. 2002).
ANALYSIS
5. Vandergriff argues the same issuesin this Court as he raised at the tria court level. We address
esch in turn.
|. Whether Vander griff’ s plea was entered in a knowing and intelligent manner
96. Vandergriff contends that his guilty pleawas not entered in a knowing and voluntary manner, and
that he should therefore be dlowed to withdraw hisplea. He citesonly caselaw which regardswithdrawal
of guilty plees. The State responds that the record shows that Vandergriff entered his pleain aknowing
and voluntary manner. Thetria court found that VVandergriff’ sanswersaat the plea hearing evidenced that
he had entered his plea knowingly and voluntarily.
q7. “The standard of review pertaining to voluntariness of guilty pleasiswdl settled: ‘this court will not
set addefindings of atrid court gtting without ajury unless such findings are clearly erroneous.’” Roby
v. Sate, 861 So. 2d 368, 369 (14) (Miss. Ct. App. 2003) (quoting Weather spoon v. State, 736 So. 2d

419, 421 (15) (Miss. Ct. App. 1999). The defendant must prove by a preponderance of the evidence that
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his guilty pleawas made involuntarily. 1d. “A pleaisconsidered ‘voluntary and intdligent’ if the defendant
is advised about the nature of the charge againgt him and the consequences of the entry of the plea” 1d.
(dting Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992)). We accord great weight to statements
made by the defendant under oath and in open court. 1d. (dting Gable v. State, 748 So. 2d 703, 706
(112) (Miss. 1999)).

118. Intheingant case, Vandergriff entered an open pleaof guilty to the charge of armed robbery. Our
review of the record showsthat VVandergriff, at his pleahearing, was asked whether his pleawas*freeand
voluntary;” whether anyone “made any thrests or promises’ to him; whether he wasaware of therightshe
was giving up by pleading guilty, including the right to a jury trid; whether he understood the charges
brought against him; whether he understood the minimum and maximum sentence which could be imposed
for the charge of armed robbery; whether he was “satisfied with the lega services and advice of his
atorney”; whether he believed that his attorney had properly advised him before entering his plea; and
whether he believed that his attorney properly represented his best interest. Vandergriff, in open court,
responded that his plea was free and voluntary, that no one had made threats or promisesto himregarding
his plea, that he was aware of the rights he was waiving, that he understood the charges againg him, that
he understood the minmum and maximum sentence of the charge to which he pled, and that he was
satisfied with the legd advice and services of his attorney. Based on these responses, we find that
Vandergiff entered his plea knowingly and voluntarily.

19. Vandergriff relieson United Satesv. Carr, 740 F.2d 339 (5" Cir. 1984) for the proposition that
he should be dlowed to withdraw his voluntary guilty plea. His reliance is misplaced for two reasons.

Firgt, Carr deds with the former versgon of Federal Rule of Crimina Procedure 32(d), which granted
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courts the discretion to alow the withdrawa of a guilty plea by a defendant *upon a showing by the
defendant of any far and just reason.” Fed. R. Crim. P. 32(d) (1944) (amended 1987). We have no
comparable rule to the former Federal Rule of Crimind Procedure 32(d) in our state law, and thus the
decisonin Carr is completely ingoplicable to the case before us. Second, in Carr, the Fifth Circuit Court
of Appeds was concerned with the issue of whether the defendant could withdraw his guilty plea before
sentencing. In the indant case, Vandergriff is attempting to withdraw his plea on post-conviction maotion,
well after he has been sentenced on the charge of armed robbery. We note, however, that Carr sets out
alig of factorsto determine whether a defendant can withdraw his plea, and even assuming arguendo that
Carr was gpplicable, most of these factors would weigh againgt Vandergriff in this case.

110. Vandergriff aso argues that his plea was “tainted” by the fact that he was taking prescription
medications at the time of trid, and that ineffective counsdl affected hisplea. However, therecordindicates
that Vandergriff was asked whether he was “under the influence of any drug, intoxicating liquor, or any
other substance’ at the hearing on the entry of his plea, and, as mentioned previoudy, was asked whether
he was satisfied with his counsd’ s assstance. He responded that he was not under the influence of any
intoxicant or substance, and that he was satisfied with the services of hisatorney. Accordingly, we find
that Vandergriff hasnot shown by a preponderance of the evidencethat his pleawas entered involuntaily.

II. Whether Vander griff was affor ded effective assistance of counsel

11. Vandergriff argues that his counsd was deficient because he falled to make a reasonable
invedigaionintothe factsof the case, falled to interview Vandergriff properly prior to recommending that
heplead guilty, and falled to cdl key witnesseswho would have * changed the outcome of the proceedings.”

In support of his contention, VVandergriff attaches the affidavit of hisfather, Wdter Vandergriff, sating his



belief that his son was inadequatdly represented. The State responds that there is sgnificant evidence
supporting Vandergriff's guilt. The trial court ruled that Vandergriff had not shown that his counsd’s
performance was deficient. We find that Vandergriff has not shown how different actions taken by his
counsel would have changed the outcome of the proceedings.

12. Thetest for ineffective ass stance of counsdl isstated in Strickland v. Washington, 466 U.S. 668,
(1984). Thedefendant bearsthe burden of establishing ineffective assistance of counsel, and he must show
that (1) defense counsd’s performance was deficdent when measured by the objective standard of
reasonable professiona competence, and (2) that the defendant was prejudiced by counsdl’ sfallureto meet
that sandard. Pleasv. State, 766 So. 2d 41, 42 (113) (Miss. Ct. App. 2000) (ctingWiley v. State, 750
S0.2d 1193, 1198 (111) (Miss. 1999)). When, as here, the defendant entered a guilty plea, the question
iswhether “thereis a reasonable probability that had counsd’ s ass stance been effective, he would not have
pled guilty, but would have inasted ongoing to trid.” 1d. at 43 (1[7) (citing Bell v. State, 751 So. 2d 1035,
1038 (14) (Miss. 1999)). “[H]e must specificdly alege facts showing that effective ass stance of counsdl
was not in fact rendered, and he must dlege with pecificity the fact that but for such purported actions by
ineffective counsd, the results of the trid court decision would have been different. Roby, 861 So. 2d at
370 (18) (quoting Smith v. State, 434 So. 2d 212, 219 (Miss. 1983)).

113. Inthe indant case, Vandergriff has not stated how additiond investigation or interviewing of
witnesses by his counsdl would have changed his decisionto plead guilty. At no point in his pleaof guilty
and sentencing did Vandergriff assert his innocence. In fact, during his sentencing hearing, Vandergriff
admitted indetail committing the crime charged. He does not sate what the testimony of thesewitnesses

would have been, or how the testimony could possibly have changed his decision to plead guilty to the



crime he admitted committing. This being the case, we find that VVandergriff has not carried his burden of
proving that the ineffective assstance of his counsd led him to plead guilty when he otherwise would have
asserted his innocence.
114. Vandegriff attached two affidavits to his post-conviction motion: one containing hisown
gatements, and one sworn out by his father, Wdter. Both affidavits contain statements to the effect that
Vandergriff was coerced into pleading guilty by the promise of hisattorney that he would receive probation
if he so pled. This coercion, argues Vandergriff, condtitutes ineffective assstance of counsd, in that it
caused Vandergriff to plead guilty. However, a his pleahearing, Vandergriff afirmed that he was pleased
with the representation of his attorney, and he further agreed that he had received no promises asto the
sentence he may receive if he pled guilty. He was aso apprised of the minimum and maximum sentence
that could be imposed for armed robbery, and affirmed, in open court, that he understood that the judge
could impose onhimany sentence of at least three years and lessthan life imprisonment. For thesereasons,
wefind that Vandergriff has not shown that the assistanceof his counsel was ingffective because his counsdl
coerced him into entering aplea.

[Il. Whether the assistant district attorney should have been recused from

Vander griff’scase because he ser ved as the defendant’ scourt appointedattor ney

prior to serving asassistant district attorney
115.  Inhis Certificate of Initid Appearance, dated October 12, 2001, Vandergriff indicated that he
wished to have apublic defender appointed to represent him. David Danielswas gppointed ashiscounsd.
Vandergriff avers in his brief that he was represented by Danids before he hired private counsd on
November 27, 2001. Some time later, Daniels became an assistant prosecutor and was assigned to

Vandergriff's case. Danids was present on behaf of the State at Vandergriff’s plea hearing, but his only



paticipation in the hearing was to agree to the judge's request that he be present a Vandergriff's
sentencing hearing. At the sentencing hearing, Daniels examined witnesses on behdf of the State. In
response to this post-conviction motion, Danidls filed an affidavit denying that he was present at
Vandergriff’ sinitid hearing, denying any recollectionof informationreceived fromVandergriff, and denying
that he learned any facts from Vandergriff which were used againgt Vandergriff in the prosecution of his
case. Thetrid court found that “it is clear that David Daniels, as a result of being appointed by the Lee
County Justice Court to represent Petitioner a his Initial Appearance, did not obtain any informationfrom
Petitioner that was later used against him during the prosecution of [Vandergriff’s case].”
116. Itiswel setled that “a prosecuting atorney is disqudified from acting in acrimina caseif he has
previoudy represented or been consulted professionaly by the accused with respect to the offense
charged.” Gray v. State, 469 So.2d 1252, 1254 (Miss. 1985). “[T]he subsequent prosecution of a
cimind defendant by an attorney who has previoudy gained confidentid information from the accused
relative to the charges againgt imisinherently incompatible withthe right of a crimind defendant to recelve
afartrid.” Id. However,
no purpose would be served by goplying the proscriptive rule to bar a prosecuting
attorney’ s participation in a crimina case where the evidence fails to establish that the
attorney, by reason of his professional relations with the accused, gained any confidentia
information regarding the matter involved in the crimina prosecution. Each case must
therefore be examined on its facts in order to determine the nature of the attorney’ s prior
relaionship with the accused and the substance of any communications between the
attorney and the accused.

Id. at 1255 (citing Dunn v. State, 264 So. 2d 823 (Miss. 1972); Russell v. Sate, 185 Miss. 464, 189

So. 90 (1939)).



117. Thequedtion to be determined, then, is whether the trid court was clearly erroneous in its finding
that no confidentid informationwas transmitted fromVandergriff to Danidls. 1d. AlthoughVandergriff and
Daniels disagree as to whether confidentid information was communicated, we do not find that the trid
court was clearly erroneousin its findings. Vandergriff clamsin his brief that Daniels represented him at
hisinitid appearance, and that during the initid appearance, he “engaged into pecific discussons regarding
the nature of his casg’ with Danids. Vandergriff dso dates that he discussed “many intimate details of his
case” withDanidls, and that he “engaged infurther discussions. . . in which [he] discussed hisinvolvement
in the crimes charged.” Countering these statements, Daniels submitted an affidavit which stated that he
“was not present at that initid appearance,” and that he “recaived no information that [he] can recdl from
thedient.” He further stated that he “learned no facts from Mr. Vandergriff that were used againgt himin
the prosecution of this case”

118.  Although Vandergriff makesthe aforementioned dlegations in his appel late brief, he did not submit
an afidavit to that effectin thetria court. Vandergriff submitted a Statement of Facts that are Within the
Persona Knowledge of the Petitioner, asrequired by section 99-39-9(1)(d) (Rev. 2000), but nowherein
this satement of factsdid Vandergriff dam to have communicated confidentia informationto Daniels. Nor
did Vandergriff sate specifically what confidentid informationwas communicated, or how this confidentia
information was used againg him. Vandergriff submitted abosolutely no evidenceto support his dlegetion;
the only evidence before the triad court was the affidavit of Daniels, which denied that any confidentia
information was communicated.

119.  Furthermore, Vandergriff entered an open and voluntary plea of guilty, without recommendation

by the State. At no point during the entry of his plea or during his sentencing hearing did Vandergriff



request that the prosecutor recuse himsdf because of a conflict of interest; the issue was not raised until
Vandergriff filed hismotionfor post-conviction relief. These circumstances indicate that both Vandergriff
and Daniels, at the time of the hearings in question, were not even aware of their previous reaionship, if
any. We conclude that the trid court judge was not clearly erroneous in her finding that no confidentid
information was communicated from Vandergriff to Daniels. Confidentid information was not used in the
prosecution of this case, and Daniels rlationship with Vandergriff had no effect on the digpostion of this
case. Accordingly, we affirm.

120. THE JUDGMENT OF THE LEE COUNTY CIRCUIT COURT DENYING POST-
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED

TO THE APPELLANT.

KING, C.J.,,LEEAND MYERS,P.JJ.,,IRVING, CHANDLER, GRIFFISAND ISHEE,
JJ., CONCUR. ROBERTS, J.,, NOT PARTICIPATING.
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