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IRVING, J., FOR THE COURT:
1. Lorenzo White pleaded guilty inthe Circuit Court of Sunflower County to possessionof marihuana
with intent to sdl. White' s sentencing was continued for two years, pending successful completion of a
two-year drug treetment and rehabilitation program. After Whitefailed to completethe program, the court
sentenced him to serve twenty-five years in the custody of the Missssppi Department of Corrections.

White appedls and asserts that he is entitled to post-conviction relief because: (1) the circuit court erred



whenit dismissed hismationfor post-convictionrelief, (2) his guilty pleawas not voluntarily and knowingly
given, (3) he recalved ineffective assstance of counsd, (4) the trid judge disproportionaly sentenced him
out of vindictiveness, and (5) he was never found in congructive possession of marihuana.
2. Finding no error, we affirm.

FACTS
113. In December 1999, White's two cousns were arrested for possession of marihuana.  They
informed authorities that they had received the marihuana from White. White was arrested and indicted
for possession of marihuana with intent to sell, acharge to which he ultimately pleaded guilty.
14. Before accepting hisguilty plea, the circuit court placed White under oath and asked him a series
of questions. Inresponse, White testified that (1) he could read and write, (2) he had discussed the matter
with his attorney and had been advised of his rights and possible defenses to the charge, (3) he had not
been promised any reward for pleading guilty, (4) he had not been threatened, coerced, or intimidated into
pleading guilty, (5) he was not under the influence of any drugs or dcohal, (6) he was satidfied with the
representation provided to him by his attorney, (7) he was pleading guilty to the crime of possession of
marihuanawith intent to s, (8) he was, in fact, guilty of this crime, (9) he understood the minimum and
maximum sentences that could be imposed by the judge, and (10) he understood the condtitutiona rights
that he was forfeiting by entering aguilty plea. After this questioning, the court accepted White spleaas
knowingly, willingly, and voluntarily given.
5. The court continued White s sentence for two years, pending his completion of a drug trestment
and rehabilitation program in Atlanta, Georgia. Within less than a month, White escaped from the

rehabilitation facility and returned to his home in Missssippi. White was subsequently arrested and



sentenced to serve twenty-five years, on the origind possession of marihuanawith intent to sell charge, in
the custody of the Mississippi Department of Corrections.
T6. Additiona facts, as necessary, will be rdated during the discusson of the issues.
STANDARD OF REVIEW
q7. “When reviewing alower court’s decison to deny apetitionfor post-convictionrdief, wewill not
disturb the trid court’s factud findings unless they are found to be dearly erroneous. However, where
questions of law are raised, the gpplicable stlandard of review isde novo.” Brown v. State, 731 So. 2d
595, 598 (116) (Miss. 1999) (citing Bank of Miss. v. S. Mem'| Park, Inc., 677 So. 2d 186, 191 (Miss.
1996)).
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Voluntariness of Plea
T8. White contends that his guilty pleawas not voluntarily and knowingly given. When reviewing the
voluntariness of a guilty plea, wewill not reverse unlessthe findings of the trid court are clearly erroneous.
Housev. Sate 754 So. 2d 1147, 1152 (124) (Miss. 1999) (cting Schmitt v. Sate, 560 So. 2d 148,
151 (Miss. 1990)). TheburdenisonWhiteto provethat hisguilty pleawasinvoluntary, and he must show
proof by a preponderance of the evidence. Miss. Code Ann. § 99-39-23(7) (Rev. 2000). Therefore, if
White is able to prove that his plea wasinvoluntary, thenwe must find thet his guilty pleais nat binding on
him.
T9. A pleaisvoluntary when*the defendant is advised concerning the nature of the charge againg him
and the consequences of the plea” Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992) (cting

Wilsonv. State, 577 So. 2d 394, 396-97 (Miss. 1991)). Mississppi Statutory law aso provides“that the

3



accused understands the nature and consequences of the plea, and the maximum and minmum penalties
provided by law.” URCCC 8.04 (A)(4)(b). Thetrid court is dso required to determine whether “the
accusedis competent to understand the nature of the charge.” 1d. at (A)(4)(a). Additiondly, thedefendant
must be apprised of severa congtitutiond rights, whichthe defendant must knowingly waive: “the defendant
must be told that a guilty pleainvolves awalver of theright to atrid byjury, the right to confront adverse
witnesses, and the right to protect againgt sef-incrimination.” Alexander, 605 So. 2d at 1172 (citing
Boykin v. Alabama, 395 U.S. 238, 243 (1969)).

110.  After reviewing the transcript of the plea hearing, we find that White' s guilty pleawas voluntarily
and knowingly made. Thetrid court clearly informed Whitethat he had the right to atrid by jury, the right
to cross-examine witnesses againgt him, and the right againg sdlf-incrimination. The court made sure that
White knew that he waswaiving those and other condtitutiond rights by deciding to enter aguilty plea. At
the hearing on White' smotionfor post-convictionrdief, White clamed that no one ever told him thet if he
failed to compl ete the drug rehabilitation program, he could be giventhe maximum sentencefor his charged
offense. Thisassartion isclearly contradicted by the record because the court informed Whitethat “1 [the
court] know the maximum for that amount [more than a kilogram but less than five kilos of marihuang] is
thirty years and amillion dollar fine” In addition, the court aso informed White of the minimum sentence
for the charge to which he was pleading. White testified that he understood those sentences. The court
aso conducted an examination into White' s competence, inquiring about his level of education, ability to
read and write, lack of intoxication, and understanding of the charges againgt him. White specifically
testified that he was guilty of the charged offense, and he was entering his plea voluntarily, free from any

threats, coercion, or intimidation.



11. Therefore, we find that White has faled to present any evidence showing that his guilty pleawas
not voluntarily and knowingly given. The decision of the trial court to accept the plea was not clearly
erroneous. Thisissue iswithout merit.
(2) Ineffective Assistance of Counsel

112. White daims that his counsdl rendered ineffective assstance of counsdl. In order to establish a
clam of ineffective assstance of counsd, White must meet the two-pronged test set out in Strickland v.
Washington, 466 U.S. 668 (1984), and adopted by the Mississippi Supreme Court in Stringer v. State,
454 So. 2d 468, 476 (Miss. 1984). According to the test, White must show (1) that his counsdl’s
performancewas deficient and (2) that the deficent performance prgudiced his defense. Strickland, 466
U.S. a 687. White has the burden of proving both prongs of the Strickland test. Our review of the
record reveds that White has faled to establish ather dement of the Strickland test, but even if his
attorney’ s performance could be consdered deficient for faillureto do what White aleges, we find that
Whitedill could not demonstrate the requisite showing of prgjudice to support his ineffective ass stance of
counsdl clam. The second prong of the Strickland test requires White to show that but for the errors of
his counsd, the results of the case would have been different. The record is Smply void of any evidence
to support suchacontention. Infact, therecord reflectsthat Whitewas ably assisted by hiscounsd. While
White ultimatdy received a sentence of twenty-five yearsfor the charge to which he pleaded, multiple drug
charges were ill pending againgt him, which could have resulted in White spending the remainder of his
lifeinprison. Clearly, it wasbecause of hiscounsd’ s successful negotiationsthat Whitewas abletoinitidly
recaive a lenient sentence and eventudly able to escape a possble life sentence. “ Assertions of error

without prejudice do not trigger reversal.” Nicholson ex rel. Gollott v. State, 672 So. 2d 744, 751



(Miss. 1996) (ating Hatcher v. Fleeman, 617 So. 2d 634, 639 (Miss. 1993) (overruled on other
grounds)).

113. Moreover, the sole focus of White's arguments on this point of error is that his counse was
ineffective because he advised him that he would recelve atwo-year drug rehabilitation sentence and he
faled to advise him that the court could impose a twenty-five year sentence if he did not complete the
rehabilitation program. This assertion is clearly contradicted by the record. At the hearing on White's
motionfor post-conviction relief, White' s attorney testified that he had fully explained to Whitethe nature
of his initid sentence. White s attorney also testified that he informed White that his sentence would be
continued for the two yearsthat it would take to successfully complete the drug rehabilitation program, and
after White completed the program, he would be brought back before the court for an additiona sentence.
White's attorney further testified that he told White that if he failled to complete the program, he should
expect to receive aggnificant prison sentence, but the lengthof the sentence was at the judge’ s discretion.
His atorney stated that he believed that White understood al that he told him.

914.  Furthermore, Whit€e sineffective ass stance of counsal damis contradicted by the record. During
the plea qudification hearing, White was asked by the court if he was satisfied with the way his atorney
has handled his case, to which he answered, “yes, ar.” The court dso asked White if he had any
complaints about the servicesprovided by hisattorney. Hisresponseto the court indicated that he had no
complaints whatsoever.

115.  Therefore, thisissue is without merit.

(3) Disproportionate Sentence



116. White argues that his twenty-five year sentence is disproportionate to other firg-time offenders
convicted of the same offense in the jurisdiction in which he was convicted and in other jurisdictions
throughout the state. He maintains that the court imposed his sentence out of spite and vindictiveness
because he falled to complete the drug rehabilitation program.

17.  White' sassartion is contradicted by his own conversation with the court:

BY THE COURT: | know the maximum for the amount [more than a kilogram but less than five
kilos of marihuang] isthirty years and amillion dollar fine.

BY THE COURT: (Interrogating defendant)
Q. Do you understand that? That | could give you that amount of time?
A.Yes Sir

Q. And thereis aminimum of a$5,000 fine.
A.Yes, gr.

Q. And ayear in the penitentiary?
A.Yes Sr.

From this conversation, it is clear that the court informed White of the minimum and maximum sentences
for the offense to which he pleaded. White stated that he understood those sentences, and we now find
it perplexing that he would argue that the court imposed his sentence out of vindictiveness.

118. We also want to make clear that White' s sentence was within the Satutory dictates for the crime
he committed. Miss. Code Ann. § 41-29-139(b)(1) States:

In the case of controlled substances classfied in Schedule | or 11, as set out in
Sections 41-29-113 and 41-29-115, except thirty (30) grams or less of
marihuana, and except a fird offender as defined in Section 41-29-149(e) who
violates subsection (a) of this sectionwithrespect to lessthanone (1) kilogrambut
more than thirty (30) grams of marihuana, such person may, upon conviction, be
imprisonedfor not morethan thirty (30) yearsand shall befined not lessthan
Five Thousand Dollars ($5,000.00) nor more than One Million Dollars
($1,000,000.00), or both. (emphasis added).



Marihuana is listed as a Schedule | controlled substance in section 41-29-113. Contrary to White's
assertion, the record reflects that he had other drug charges pending againg him; therefore, he does not fit
the definition of a firg offender as defined by section 41-29-149(e). White was indicted for possession
of more than akilogram but less than five kilos of marihuana. As a result, White potentidly could have
received up to a thirty year sentence in the custody of the Missssppi Department of Corrections.
Furthermore, Mississippi case law has cons stently established that the “[t]rid court will not be hdd inerror
or to have abused its discretion if the sentence imposed is within the limits fixed by statute” Medley v.
State, 600 So. 2d 957, 962 (Miss. 1992) (citing Johnson v. State, 461 So. 2d 1288, 1292 (Miss.
1984)). Therefore, in accordance with the dictates of the statute, the court properly ordered White to
sarve twenty-five years. We find that this was not a disproportionate sentence.

(4) Constructive Possession
119. Inhisfind point of error, White asserts that he should not have been arrested or indicted for the
crime to which he pleaded guilty. More specificdly, White argues that he was never found to be in
possession of marihuang, so, therefore, he should have never been indicted for possesson of marihuana
with intent to sl
920.  Wefind no merit to this argument because White admitted in open court that he was guilty of the
charged offense. The following transpired & White' s plea qudification hearing:

BY THE COURT: What would the Stat€' s case show here on atria of this matter?

BY MR. CARLTON: Your honor, the State's evidence would show that on the 23rd day of

December, 1999, within the jurisdiction of this court; specificaly in Drew, Sunflower County,

Missssippi, the Drug Task Force, in conjunction with other law enforcement agencies, conducted

arad on the resdence of Mr. Lorenzo White and found him to be in possession of more than a
kilogram but less than five kilos of marihuana



BY THE COURT: (Interrogating defendant)

Q. Isthisthe crime for which you are offering this guilty plea?
A.Yes Sr.

Q. Areyou, in fact, guilty?
A.Yes gr.

Q. Did you have some problems admitting that?
A. No, gir.

The law is wel settled in Missssippi that “avalid guilty plea admits dl eements of a forma charge and
operates asawaiver of dl non-jurisdictiona defects contained in an indictment or information againg a
defendant.” Reeder v. Sate, 783 So. 2d 711, 720 (136) (Miss. 2001) (citing Brooks v. State, 573 So.
2d 1350, 1352 (Miss. 1990)). Moreover, “[A] pleaof guilty is more than an admission of conduct; it is
aconviction.” Boykin, 395 U.S. at 242.

721.  For the reasons discussed, we find that the drcuit court did not err when it dismissed White's
moation for post-conviction relief.

122. THEJUDGMENTOFTHECIRCUIT COURT OF SUNFLOWER COUNTY DENYING
MOTION FOR POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS

APPEAL ARE ASSESSED TO SUNFLOWER COUNTY.

KING, CJ.,, LEE AND MYERS, P.JJ., SOUTHWICK, CHANDLER, GRIFFIS,
BARNES, ISHEE AND ROBERTS, JJ., CONCUR.



