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Procedural History

¶1. On December 17, 1998, Mr. Rex Williamson petitioned the Lamar County Board of Supervisors

for a private right-of-way across property belonging to Mr. Thomas E. Lucas, pursuant to Mississippi

Code Annotated section 65-7-201 (Rev 2001).  The order granting the request was signed by the Board

of Supervisors on December 17, 1998, noting that the due compensation and exact location of the right-of-
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way would be determined at a later date.  Damages in the amount of $560 were granted on March 23,

2000, with the same amount tendered on March 29, 2000.  

¶2. Mr. Lucas filed a motion to set aside the Board's order, causing the Board to have an evidentiary

hearing on the matter.  The Board deferred ruling on the matter until their July board meeting.  On July 20,

2000, the Board entered its order denying Mr. Lucas's motion and affirming damages in the amount of

$560.  

¶3. Mr. Lucas filed his notice of intent to appeal with the circuit clerk on February 16, 2001, and a bill

of exceptions was accepted by the Board on February 20, 2001, with filing to the circuit clerk's office on

February 27, 2001.  A motion for dismissal of the appeal was filed by Mr. Williamson in the circuit court

based upon the appeal being not timely.  The circuit court agreed and dismissed the appeal with prejudice

for failure to have jurisdiction on July 9, 2001.  This appeal followed.

Legal Analysis

¶4. Mr. Lucas attempted to assert three issues for our review.  Only the first issue submitted is suitable

for review, as the other two issues are moot: WHETHER THE TRIAL COURT ERRED IN

DISMISSING APPEAL AS THE BILL OF EXCEPTIONS WAS TIMELY FILED.  Unfortunately, Mr.

Lucas failed to support his argument with persuasive case law. "It is well known that a failure to cite case

law in support of one's contentions acts as a procedural bar, preventing this Court from considering it."

Ortman v. Cain, 811 So. 2d 457, 462 (¶16) (Miss. Ct. App. 2002) (citing Ratcliff v. State, 752 So. 2d

435, 437 (¶7) (Miss. Ct. App. 1999)).  Procedural bar notwithstanding, Mr. Lucas's contention is

baseless.  We find that the bill of exceptions was not timely filed and affirm the dismissal of the appeal by

the Lamar County Circuit Court.

¶5. As mentioned above in the procedural history, the final order of the Lamar County Board of
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Supervisors was entered on July 20, 2000.  Mississippi Code Annotated Section 11-51-75 (Supp. 2001)

dictates that a bill of exceptions must be entered within ten days of the date of adjournment at which session

the board made its decision.  The latest time when the decision could have become final was, as the circuit

court dictated in its order, on August 7, 2000, at which time the minutes of the July meeting were signed

by the president of the board of supervisors, pursuant to Mississippi Code Annotated Section 19-3-27

(Rev. 1995).  Mr. Lucas did not file his bill of exception until February 20, 2001, well beyond the time

frame dictated by statute.  As such, the filing was not timely and the circuit court was correct in dismissing

the appeal with prejudice for failure to have subject matter jurisdiction.  

¶6. THE JUDGMENT OF THE CIRCUIT COURT OF LAMAR COUNTY IS AFFIRMED.
COSTS OF THIS APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., AND SOUTHWICK, P.J., THOMAS, LEE, MYERS, AND
CHANDLER, JJ., CONCUR.  IRVING, J., DISSENTS WITH SEPARATE WRITTEN
OPINION JOINED BY KING, P.J.  GRIFFIS, J., NOT PARTICIPATING.

IRVING, J., DISSENTING:

¶7. The majority affirms the decision of the trial judge holding that Lucas's appeal to the circuit court

of a decision of the Board of Supervisors of Lamar County (the Board) was time barred.  In reaching its

decision, the majority relies upon minutes of the Board that were neither before the circuit court nor a part

of the trial record when the trial court's decision was rendered.  The majority errs in this respect; therefore,

I respectfully dissent.

¶8. It is a cardinal principle of appellate review that appellate courts decide cases based only upon the

record before them, not upon assertions in the briefs.  Cooper v. State Farm Fire & Casualty Co., 568

So. 2d 687, 697 (Miss. 1990).  The original record sent to this Court does not contain any minutes of the

Board, and this Court, noticing the absence of the minutes upon which the trial judge apparently relied,
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ordered that the record be supplemented.  The supplemental record, which was filed with this Court,

contains minutes of the Board for meetings held on August 7, 10, and 24, 2000.  Conspicuously absent for

whatever reason is a copy of the July minutes, specifically, the July 20, 2000 minutes.  In any event, as to

the minutes that were supplied, neither set mentions the private right-of-way matter which is the subject of

this appeal, nor does any set contain any motion approving the July 2000 minutes of the Board.  Moreover,

the August minutes, as contained in the supplemental record, were not filed with the Lamar County Circuit

Court until October 17, 2002.  The trial judge's order dismissing Lucas's appeal was entered July 9, 2001,

well over a year prior to the minutes being made a part of the trial court record in this case.

¶9. The majority totally ignores the effect of the absence of the minutes from the trial and appellate

records and attempts to gloss over the lack of approval of the minutes for July 20, 2000, and August 7,

2000.  Of interest is the following quote by the majority: "The latest time when the decision [to deny Lucas's

request for reconsideration of the decision granting the right-of-way] could have become final was, as the

circuit court dictated in its order, on August 7, 2000, at which time the minutes of the July meeting were

signed by the president of the board of supervisors, pursuant to Mississippi Code Annotated section 19-3-

27 (Rev. 1995)."  Majority opinion at ¶5.

¶10. The record does not contain a scintilla of evidence that the July 20, 2000 minutes, which

purportedly contains the final decision of the Board, were signed on August 7, 2000, by the president of

the Board pursuant to Mississippi Code Annotated section 19-3-27 (Rev. 1995).  The stated code section

provides in pertinent part that:

The minutes of each days proceedings shall either (a) be read and signed by the president
or the vice president, if the president is absent or disabled so as to prevent his signing of
the minutes, on or before the first Monday of the month following the day of adjournment
of any term of the board of supervisors; or (b) be adopted and approved by the board of
supervisors as the first order of business on the first day of the next monthly meeting of the
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board.

Miss. Code Ann. § 19-3-27 (Rev. 1995).

¶11. Apparently, the majority reads Mississippi Code Annotated section 19-3-27, subsection (a) as

permitting the president of a board of supervisors to sign the official minutes of the board outside of board

meetings and without the minutes having been first read in an open meeting of the board.  This construction

of the statute is in direct conflict with the literal language of the statute and would permit a president, limited

only by his standard of integrity, to sign minutes containing information which the board had not approved

or ever heard of.  Such a construction would also render meaningless the language in the statute that the

minutes shall be "read," as well as that portion of the statute which permits the vice president to sign "if the

president is absent or disabled so as to prevent his signing of the minutes."  What is being referenced by

the phrase, "if the president is absent"?  The obvious answer is "the meeting of the board of supervisors

where the minutes are to be read and signed."

¶12. As previously observed, the August 7, 2000 minutes do not mention the July 20, 2000 minutes.

Therefore, the signature of the president of the Board, which is affixed to the August 7, 2000 minutes,

cannot be viewed as approving the July 20 minutes, even if a reading of the July 20 minutes in the August

7 meeting were not required.

¶13. For the reasons presented, I dissent.  I would reverse and remand this case to the circuit court to

determine whether the minutes of the July 20 meeting were ever properly approved in accordance with

applicable law.  If they were properly approved at some time other than August 7, 2000, then I would

direct the trial judge to determine the timeliness of Lucas's appeal in accordance with that date.  If they have

not been approved, I would direct that the appeal was premature, leaving Lucas with the option of refiling

his appeal within ten days following the approval of the July 20, 2000 minutes.
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KING, P.J., JOINS THIS SEPARATE OPINION.


