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BRIDGES, J,, FOR THE COURT:
1. Jeno Fulop bringsthis gpped from adecison of the Lafayette County Chancery Court dismissing
his breach of contract action against Frank Sutaas barred by the statute of frauds and time-barred by the
statute of limitations. Fulop filed amotion to reconsider that the court denied. Fulop then timely perfected
his appedl to this Court.

STATEMENT OF ISSUES

|. DID THE CHANCELLOR ERR WHEN HE DISMISSED FULOPSCASE ASBARRED BY THE



STATUTE OF FRAUDS?

II. DID THE CHANCELLOR ERR WHEN HE DISMISSED FULOPS ACTION AS TIME-
BARRED BY THE STATUTE OF LIMITATIONS?

STATEMENT OF FACTS

12. Jeno Fulop entered into a contract with Frank Sutain 1986 to purchase land from Suta, and for
Sutato ingdl on the land atrailer, awell, eectrica service, and a septic tank. Fulop paid Suta from the
proceeds of the sde of Fulop'shomein Cdifornia. When Fulop arrived in Lafayette County to receivethe
conveyance, he discovered that Suta had dug both the well and the septic tank not on Fulop's property,
but infact on Sutals property. However, thefriendship between thetwo men prevented any problemsfrom
arigng for fourteen years.

113. In May of 1999, the well's motor burnt out. Fulop offered to help pay for repairs, but Sutatold
Fulop that Sutals homeowner'sinsurance would cover it. But from May of 1999, Suta demanded monthly
payments of $50 for continued use of the water. Fulop countered with an offer of $20 per month, which
Suta accepted. These payments continued until Suta cut off Fulop's water in October 2000, apparently
in adispute over Fulop's refusdl to repair atractor that Sutaowned. Fulop was without water servicefor
ten days, during which time he borrowed money from his neighbors, the Kings, and dug awell on hisown
property. The land under which Fulop's septic tank Sits has since 1986 been sold to a third party not
involved in this suit.

ANALYSS

|. DID THE CHANCELLOR ERRWHEN HE DISMISSED FULOPSCASE ASBARRED BY THE
STATUTE OF FRAUDS?

14. Missssppi'sstatute of fraudsbarsora contracts not to be performed within fifteen months, aswell

as unwritten leases longer thanone year, as unenforceable. Miss. Code Ann. 8 15-3-1 (Rev. 2000). We



are not certain how the chancellor classed the ord contractsinvolved here, whether asalease or apersond
sarvices contract, asthe chancellor provided no conclusions of law to support hisdecison. In Mississippi,
courts gitting without juries are required to provide both a factud bass for their decisons in the form of
concrete findings of fact and conclusions of law that are supported in toto by thosefindingsof fact. M. R.
C. P.52 (g). Falureto providethis Court with findings of fact and conclusons of law precludes us from
performing our appellate duties. Tricon Metals & Servs., Inc. v. Topp, 516 So. 2d 236, 238 (Miss.
1987).

5. Presumably, the initia contract where Suta agreed to dig a well and septic tank for Fulop on
Fulop'sfuture property wasacontract for services, which the court noted was breached in 1986 when Suta
dug the well on his own property and the septic tank on property which was later sold to a third party.
Apparently, Fulop consented to the Stuation, which was presented to him asafait accompli upon hisarriva
inLafayette County from Cdifornia. The court did not addresswhether Fulop's consent created animplied
contract for continued water service by Sutato Fulop's property, but this seems likely.

T6. However, in 1999 Suta compelled Fulop to pay for the continued use of Fulop'swell (which was
Stuated on Sutas property and apparently provided water for other neighboring properties dso). These
payments may either condtitute a modification of an existing implied contract for Suta to provide water
sarvice to Fulop (who paid for the well initidly), or an entirdly new persona services contract, or alease.
See Continental Ins. Co. v. Transamerica Rental Fin. Corp., 748 So. 2d 725, 734-35 (140-44) (Miss.
1999) (discussing the conditions for ora modification of a written contract); Eastline Corp. v. Marion
Apt., Ltd., 524 So. 2d 582, 584 (Miss. 1988) (discussing difference between modification of existing
contract and formation of new contract); Smith v. H.C. Bailey Co., 477 So. 2d 224, 234 (Miss. 1985)

(reversing and remanding summary judgment becausethetria court ignoredissuesof materid fact regarding



the formation of an ora contract). Theseissueswere not sufficiently addressed by the court for this Court
to reach a decison on them, and on this count we must reverse and remand for further findings of fact and
conclusons of law.

1. DID THE CHANCELLOR ERR WHEN HE DISMISSED FULOPS ACTION AS TIME-
BARRED BY THE STATUTE OF LIMITATIONS?

17. Missssppi's generd statute of limitations provides for athree-year time period before the action
iscut off. Miss. Code Ann. 8 15-1-49 (Rev. 2000). Mississppi aso providesfor athree-year limitations
period for purely ora contracts and implied contracts. Miss. Code Ann. 8§ 15-1-29 (Rev. 2000). Since
Fulop's action is based on contract theory and on a theory of fraud, it is safe to say that the appropriate
time for him to act was within three years of accrud of the cause of action.

118. Thusthe red question facing this Court is when Fulop's cause of actionaccrued, which dravson
the nature of Fulop's agreement or agreementswith Suta. Thereisno doubt that asfar as Sutaand Fulop's
origind agreement on the digging of the well and septic tank, the statute of limitations hasrun. There are
however anumber of other issuesinvolved, including the nature of the agreement between Fulop and Suta
for Fulop's continued use of thewell, and whether Fulop detrimentaly relied on Suta's representations, and
whether or not Suta made those representations in good faith. It is quite possible that if Suta made
fraudulent misrepresentations, that the statute of limitations may betolled. Consequently, we must remand
for further findings of fact and concdlusions of law.

CONCLUSION

19.  We are faced with adilemma on the one hand, the findings of fact appear to be directly in the
gppellant's favor.  On the other hand, the chancellor has not seen fit to grace this Court with clear

conclusons of law supported by the facts. The court below speaks vaguely of the nature of the statute of



frauds, while refusing to characterize the agreements between Fulop and Suta as contracts for persond
sarvicesor leases. The court aso neglected to address the issue of whether the arguably tortious conduct
of Sutain coercing payment from Fulop for the use of awell Fulop paid for tolled the statute of limitations.
110.  Consequently, this Court must reverse and remand the casefor further proceedings consstent with
this opinion.

111. THE JUDGMENT OF THE CHANCERY COURT OF LAFAYETTE COUNTY OF
DISMISSAL IS REVERSED AND REMANDED FOR FURTHER PROCEEDINGS
CONSISTENTWITH THISOPINION. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
THE APPELLEE.

KING, PJ., THOMAS LEE, IRVING, MYERS CHANDLER AND BRANTLEY, JJ.,
CONCUR. SOUTHWICK,P.J.,DISSENTSWITH SEPARATEWRITTENOPINIONJOINED
BY McMILLIN, C.J.

SOUTHWICK, P.J,, DISSENTING:

12. My concerns arise from one central procedura point. The Court reversesin part because of the
limited findings of fact and the absence of any conclusionsof law. Findingsand conclusonsare obligatory
only when requested by the parties. M.R.C.P. 52. Therewasno request here. Moreover, tria judgelega
conclusions are reviewed anew on gppedl. Thereforethetrid court'slegal views, whatever they were, do
not control our andysis anyway.

113. Thefind, rdated, and most critical matter isthat the mgority remands because of the chancellor's
falureto address anissue. We order additiona findings and conclusions regarding that point. | find that
if an appellant seeks reversal because a matter raised by the pleadings and even the evidence was not
intidly ruled upon by the trid judge, that party must have first by motion or otherwise pointed out the

oversight to thetrial court. Here that was not done.

714. The pleadings raised the issue that once the plaintiff learned in 1986 that the water well wasnot on



his property, that an ora or implied contract to provide water arose. The complaint alegesthat Sutahad
failed to comply with his oral agreement with Fulop in 1986 to have awell drilled on the plaintiff Fulop's
property. Fulop sought apreliminary injunction to require compliance. He aso sought damages based on
misrepresentation and fraud, breach of ord contract, breach of implied contract if the oral contract was
found to betoo imprecise, breach of implied covenant of fair deding, and unjust enrichment. Theseclams
were principdly based on the failure of Sutato place the water well and septic tank on Fulop's property
in 1986. There was, though, dso an dlegation that in order to make amends, Sutahad agreed to provide
water service aslong asthe plaintiff Fulop lived on the property. Thereatively recent refusal to do sowas
aleged to be abreach of contract, and to the extent the breach had been Sutas plan dl dong, dso to have
been fraud.

115. | agree with the chancdlor that the statute of limitations would without meaningful dispute bar dll
the clams except for those based on an dleged agreement to provide water service for as long as the
plantiff Fulop lived on the property. The chancellor made findings of fact that the agreement to provide
awel and septic tank existed and had been breached. He did not address whether there was ever an
agreement to provide water so long as the plaintiff remained on the property, and whether that wasto be
done free of cost. When one person arranges for the digging of awell and presumably the ingtdlation of
a pump on someone ese's property, that likely leaves the owner of the well respongible for maintenance,
equipment replacement, and other cogts. If ingtead thereis given acontinuing right to have water supplied
fromawell on the promiseg's own property, determining whether such an agreement is sufficiently definite
might include whether it consdered alocating future costs of equipment maintenance or replacement.
116. There waslittle evidence about what occurred in 1986 once the plaintiff discovered thet the well

was not on his property. Fulop was asked by his counsel what the arrangement was for recelving water,



and the answer smply was that Suta " pumped the water through just like before.”" The position taken by
the defendant at trid is that regardless of the reason that Sutafailed to place the water well and septic tank
on Fulop property, the subdtitute right was not a permanent providing of water with Sutals paying dl the
expenses even fourteen years later. There was evidence of substantia expenses for maintenance and the
purchase of two pumpsin recent years.

17. | rasethesefactud matters only to show that the existence and the terms of any implied contract
to provide water required andyss by the trid judge. Nothing appears in the findings and conclusions
spokeninto the record regarding an implied contract to provide water. When achancellor does not make
fact findings on amatter, unlessit isan issuethat by precedent must be addressed in findings, the gppellate
court isto imply the findings that are congstent with the judgment. Tricon Metals & Services, Inc. v.
Topp, 516 So. 2d 236, 238 (Miss. 1987).

118.  Ontheother hand, thereis nothing in the chancdlor's judgment indicating thet he recalled theissue
of an implied contract to provide water service. The only dlegations that the chancellor addressed
concerned the 1986 agreements to have a well and septic tank placed on the plaintiffs land. | believe it
would be a misgpplication of the implied findings rule when there is no evidence that a trid judge even
consdered alegd issue. Dycusv. Sllers, 557 So. 2d 486, 504 n. 70 (Miss. 1990) (court "might imply
afinding . . . wereit not that the findings of fact before us make it clear that the Court never focused” on
the matter).

119. | find adifferent rule gpplicable that should guide our ddiberations. To the extent the plaintiff had
another theory that supported hisclaim, it was his obligation not only to present evidence on the point but
to obtain aruling. Two opportunitiesexisted for counsd to raisethismatter. Onewaswhen the chancellor

finished announcing hisfindings and conclusions, and he had failed to discussthe implied contract for water



service. No request was then made. The other opportunity was in amotion for reconsideration. Though
amotion wasfiled, itisnot included in the record excerpts. Thusthereisnothing before usto indicate that
the plantiff ever sought a ruling on the overlooked issue. The mgority does that for the plaintiff by
remanding for further findings.
920.  Ingtead, | would hold thet the plaintiff's fallure to get a ruling on the issue bars us from doing thet
for him. Inone precedent, aparty had pled lachesbut no ruling on it wasever made. Thisbarred gppellate
congderation of the issue even though some evidence to support it was introduced:
The problemwith Aletha'slaches clamisthat though pled it was never litigated nor

decided. There is nothing in the record suggesting that the trid judge was requested to

make findings of fact or enter conclusions of law regarding the laches plea, see Rule 52(a),

MissR.Civ.P., and, not surprisngly, the point is mentioned neither in the trid judges

memorandum opinion of October 26, 1983, nor hisfina judgment entered November 7,

1983.

As a prerequigite to obtaining review in this Court, it is incumbent upon a litigant

that he not only plead but press his point in the trial court. See Nationwide Mutual

Insurance Company v. Tillman, 249 Miss. 141, 156-57, 161 So.2d 604, 609 (1964)

and particularly Stubblefield v. Jesco, Inc., 464 So.2d 47 (Miss.1984) wherewerecently

refused on gpped to consder whether defendant was entitled to anew trid where it had

filed aforma motion for anew tria but had not obtained from the trid judge a ruling on

that mation.
Allgood v. Allgood, 473 So. 2d 416, 423 (Miss. 1985).
921. Thedegrahility of arule such asthisis demondrated by the present apped. What the chancellor
should have resolved after the evidentiary hearing was for some reason not addressed. Insofar as this
record reveds, the chancdlor's falure to rule on the possibility of a permanent contract to provide water
was never mentioned to him. The gppellate court should not be the first tribund that considers the

oversght.

McMILLIN, CJ.,JOINSTHIS SEPARATE WRITTEN OPINION.



