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SOUTHWICK, P.J., FOR THE COURT:

1. Gary W. Morrison wasfound in contempt of achild support modification order by the Alcorn
County Chancery Court. He appeals, arguing that he had not received proper notice of the hearing
at which the modification occurred. We disagree and affirm as to the genera validity of the
judgment. However, we reverse and render that part of the judgment that required Morrison to pay
the expenses necessary for his son to obtain a master's degree.

FACTS
2. Annie R. Windom bore a son, Christopher, in 1974. An order of affiliation was entered in

1988. It stated that Gary Morrison admitted paternity and agreed to pay child support of twenty five



dollars per week, increased to fifty dollars per week seven months later. Morrison also agreed that
Christopher would not be considered emancipated until he obtained afour-year college degree. The
parents agreed to share the educational expenses of a mutually agreed-upon secondary institution.
13. In December 1993, Windom filed a petition for contempt and modification of the 1988
support level. Christopher had begun attending college; Morrison alegedly failed to make somechild
support payments. A proper summons addressed to Morrison in Georgiawasissued by the chancery
court clerk on January 5, 1994, but the record does not contain a return of service.

4.  Thepetitionfor contempt and modification was heard on January 19, 1994. Morrison did not
attend nor did hiscounsel. The chancellor found that M orrison had been properly served, judged him
incontempt, and awarded Windom $11,683.04 in support and expense arrearage. Child support was
increased to $125 per week until Christopher obtained a master's degree, provided that he remained
enrolled full-time and maintained sufficient grades.

5. In February 1994, the Mississippi Department of Human Services filed a petition with its
Georgiacounterpart for entry of aUniform Reciprocal Enforcement Support Act order. Thisorder
directed Morrison to send all future payments to DHS for distribution to Windom. 1n September
1995, an order to withhold support from Morrison's wages was issued by the chancellor and
forwarded to Morrison's Georgia employer. The employer never complied with the order.

T6. Christopher left collegein April 1999. In November 1999, asecond order of withholding was
issued to Morrison's new employer. Morrison did not attend the hearing on the matter, nor was he
represented by counsel. The order directed the new employer to withhold fifty dollars per week for
payment of the arrearage and forward those fundsto DHS. A second petition for contempt wasfiled

by DHSin March 2000. Morrison answered this petition, filing amotion to dismissthat claimed that



he never received service of process on the 1994 petition for contempt and modification and that the
statute of limitation on the collection of child support had expired.
7. A hearing on Morrison's motion to dismiss was held in June 2000. Morris was represented
by counseal. The chancellor denied the motion in July 2000, finding that Morrison had been properly
served by mail in 1994. A hearing on the DHS contempt motion was held in May 2001. By order
entered June 12, 2001, the chancellor found Morrison in willful contempt, awarded $46,693 in back
support and expenses, and ordered Morrison jailed for ninety days. However, the sentence was to
be held in abeyance upon Morrison's payment of $1500. Morrison was a so to pay $500 per month
toward reducing the arrearage. Another order of withholding was issued to his employer.
118. Morrison has appealed.
DISCUSSION

a. Motion to dismiss the 2000 contempt petition.
19. Morrison assigns three specific points of error to the decision to deny his motion to dismiss
the March 2000 petition for contempt. First, he asserts that the motion should have been granted
because it was based upon his noncompliance with the 1994 order. Morrison argues that he was
never served with notice of the 1994 contempt hearing and that the judgment isinvalid. If that isso,
he could not be held in contempt for failing to comply with it.
9110.  In child support cases, persona jurisdiction over a party is had by compliance with the
provisions of Mississippi Rule of Civil Procedure 81(d)(5), which requires issuance of a summons
commanding the defendant to appear at a particular time and date. The record indicates aRRule 81
summonswasissued by the Alcorn County Chancery Court Clerk. No return of service nor notation

on the docket of areturn appears.



11. Morrison waited six years to attack the 1994 contempt and modification order. This
constitutes a collateral attack on the former judgment.

In adirect attack on a decree it is, of course, competent to show that there was no

service of summons, but in a collateral attack, as is here made, unless the record

affirmatively showsto the contrary, al jurisdictional facts are conclusively presumed

to have existed, including the proper service of process. It is not enough that the

return of serviceis merely missing from the record--and that isal that is shown here.
Bray v. City of Meridian, 723 So. 2d 1200, 1204 (Miss. Ct. App. 1998), quoting Whitley v. Towle,
163 Miss. 418, 425-26, 141 So. 571, 572 (1932). In between its origin and our quoting, that same
language was again employed by the Supreme Court. Case'sWill v. Case, 246 Miss. 750, 761, 150
So. 2d 148, 152 (1963).
12. To set asde the six-year old judgment in 2000, Morrison needed to make an affirmative
showing of failureto serve. Among such affirmative showings would be a returned envelope with
the summons showing that it was undeliverable, or areturn of service from a process server that the
defendant could not be found or that the addresswas incorrect. An"affirmative" showing of failure
to serve asrequired for acollatera attack does not mean simple silencein therecord. That isnot an
"affirmative" -- defined as "that which declares positively, . . . the opposite of negative." BLACK'S
LAWDICTIONARY 60 (6thed. 1990). If declaring affirmatively isthe oppositeof declaring negatively,
then silence isin the precise middle. Nothing is declared at all. The sounds of silence are not the
equivalents of declarations.
113. Not only is there no return of service in this record, there is also no docket entry
demonstrating service. However, had there been a docket entry, no presumption of service would
be needed. The Supreme Court long ago stated that a"record by ajustice of the peace on his docket

of the issuance and return of processis as much entitled to be accepted as true, as would a copy of

the summonsand thereturn onit, certified by him." Hughstonv. Cornish, 59 Miss. 372, 374 (1882).



The point is not often contested, but that principle has been cited more recently. E.g., Walton v.
Gregory Funeral Home, 170 Miss. 129, 154 So. 717, 719 (1934). The absence of the actual return,
when the docket shows service was made, is no defect for which a presumption is required.
14. Therefore, the presumption of regularity applies on facts just as we face here, namely, a
summons was issued but nothing isin the record regarding service or failure of service. Indeed, the
reported decisions on which Bray relied appear to have the same facts as ours. In Towle, this was
said: "the record herein fails to show that the summons to appellee, to appear before the chancellor
at the time and place hereinabove mentioned, was served on appellee--the return of the service is
missing from therecord." Whitley v. Towle, 141 So. at 572. We do not know what that could mean
that would be more substantial than in the present case, unless there was a docket entry showing
proper service and only the return itself was missing. The presence of a notation on the docket of
areturn would seem worth mentioning, but nothing in the opinion suggests such evidence existed.
115. Towlesaid that an earlier case had already "settled” that the absence of a summons from the
record was of no consequence in a collateral attack when there had been afinding of service:

the judgment expressly adjudicates that it appeared to the court, which rendered it,

that the defendant had been personally served with process, and that adjudication is

conclusive in a collateral attack; for in such an attack, whether the court had the

proper evidence before it on which to base an adjudication that the defendant had

been served with process cannot be inquired into.
Federal Reserve Bank of S. Louisv. Wall, 138 Miss. 204, 103 So. 5, 6 (1924), cited in Whitley v.
Towle, 141 So. at 572. Inthe present case, thereisa 1994 finding of service, and in 2000 arenewed
finding by the same judge that service was made. The service, quite Ssimply, "is merely missing from
therecord." Bray, 723 So. 2d at 1204. The collateral attack fails.

916. It could be argued that the civil rules have changed caselaw that dates from 1932 and was

reiterated in 1963. When this Court quoted this old case in 1998, perhaps we overlooked needed



modernization. Collateral attacks are now brought as Rule 60 motions, though ajudgment can also
be attacked in related litigation. However, we find no basis on which to abandon this presumption
of correctness. If ajudgment that isvoid ispermanently subject to being set aside, thereisaneed for
rigid standards of proof of the basis for the overturning. The long-existing rule regarding
presumptions is just as viable, indeed just as vita, after the adoption of the Civil Rules in 1982.
Otherwise, asthe passage of time from ajudgment continues, it may becomeincreasingly difficult to
prove the validity of such matters as service. Regardless of the reasons that the record may not
reflect what happened, affirmative proof that the needed event failed to happen is critical.

17. Wenote arecent case from this Court. Reichert v. Reichert, 807 So. 2d 1282, 1288 (Miss.
Ct. App. 2002). Reichert may beinconsistent with Bray and more importantly with Bray's Supreme
Court precedents. To the extent Reichert reaches a different conclusion than set out here, that
differenceis disavowed. The dissent finds Reichert distinguishable, and we merely note it today.
118. Morrison relies upon two cases to support his claim that despite authorities such as just
described, actual return of service is necessary to establish personal jurisdiction. Caplesv. Caples,
686 So. 2d 1071 (Miss. 1996); Powell v. Powell, 644 So. 2d 269 (Miss. 1994). In Caples, the
defendant was served with a Rule 81 summons which failed to state the date and time to appear
beforethecourt. Thesummonswasdefective uponitsfaceand thereforeineffectiveto exert persona
jurisdiction over the defendant. Powell concerned a defendant served with summons under Rule 4
of the M.R.C.P. rather than Rule 81. Neither of these cases is particularly applicable to Mr.
Morrison's argument in this case.

119. Morrison also asserts that he should not be held in contempt of the 1994 modifications
becausethetermsof the 1988 order of affiliation were not followed by Windom. Theaffiliation order

provided that Christopher would attend a mutually agreed-upon secondary school, but he was never



consulted over the choice of college the child would attend. The chancellor made no findings of fact
upon thisclaim. In some situations, the Supreme Court has devised specific standards that must be
applied in the exercise of discretion, such asfor theinitial determination of child support or for child
custody. Gray v. Gray, 745 So.2d 234, 240 (Miss. 1999); Powell v. Ayars, 792 So. 2d 240, 244
(Miss. 2001). Outside of those specific Situations, we assumethe resol ution of disputed factsin favor
of the decision. Bredemeier v. Jackson, 689 So. 2d 770, 777-78 (Miss. 1997).
920. Thereisdsgnificant evidence in the record to sustain that Morrison was aware of the school
his son was attending. Morrison in his testimony admitted that he had contact with Christopher
during his college years through attendance at family reunions and funerals. He was able to give
Christopher his Georgia telephone number. Throughout this period of time, Morrison made no
objection. Morrison's lack of objection is consistent with approval.

b. Emancipation of Christopher
921. Morrison'ssecond point of error isthat he should not have been required to pay child support
beyond Christopher's twenty-first birthday in December 1995. He a so asserts that he should not be
required to pay support and expenses through Christopher's completion of a graduate degree.
922.  For purposes of child support orders, the age of mgjority in this state is twenty-one. Nichols
v. Tedder, 547 So. 2d 766, 770 (Miss. 1989). A court may not require support beyond the age of
majority. 1d. However, the parents by private agreement may create an enforceable obligation for
support of achild beyond the age of mgjority. Id. Where aparent contractsto provide such support,
we will require that he honor it. Crow v. Crow, 622 So. 2d 1226, 1230 (Miss. 1993).
923.  Morrison contends that for such a provision to be enforceable, it must be the subject of a
separate, signed contract, not merely included in the terms of the order of affiliation. Absent such

a separate document, he states that he has no obligation beyond Christopher's twenty-first birthday.



924. Noneof theauthorities cited by Morrison support that a separate contract must exist in order
to enforce an agreement for post-mgority support. To the contrary, the Supreme Court
contemplated that such agreements may take different written form by holding that an agreement
incorporated into adivorce decree is as effectively binding as a separate contract. Nichols, 547 So.
2d at 770.

925.  While there was no separate contract, Morrison agreed to provide support for Christopher
through the pursuit of afour-year college degree and voluntarily signed awritten memorialization of
that agreement in the form of the order of affiliation. We cannot find that the chancellor abused his
discretion by enforcing it.

926. In addition, Morrison claims that he cannot be held in contempt on the ground that the
applicable statute of limitation had expired prior to the filing of the petition for contempt in March
2000. He citesthe general limitations statute. Miss. Code Ann. 8§ 15-1-49 (Rev. 1995).

927. The chancellor found the petition for contempt not barred by any statute of limitations
because it was not the assertion of anew claim but rather part of an on-going effort to collect on a
judgment against Morrison. The court was holding that thiswas an action upon adomestic judgment,
and that collecting past due child support and expenses would fall within the seven-year period of
limitation for enforcement of judgments. Miss. Code Ann.8 15-1-43 (Rev. 1995). That statute starts
the calendar for suit with the "rendition” of the judgment. In adomestic case, obligations under the
judgment arise periodically for years. Here, the child support obligation lasted almost the entirety of
Christopher's childhood and then beyond. The 1994 contempt and modification order had obligations
that lasted until 1995 when Christopher became twenty one, and then continued until the college
support agreement was fulfilled with his receipt of afour-year college degree or Christopher was no

longer maintaining satisfactory progress. The chancellor determined that Morrison had no further



obligation after Christopher quit collegein 1999 without obtaining any degree. Wefind no error in
continuing the obligation that long, and no objection to continuing no longer.
928. Theindividua to whom child support is owed isthe child. Until the child reaches the age of
magjority at twenty one, there is no commencement of the statute of limitations for unpaid support.
Here, the obligation lasted even longer. The Supreme Court has held that a claim "for back child
support may bebrought at any timewithin seven yearsof the child'semancipation.” Varner v. Varner,
588 S0.2d 428, 432 (Miss. 1991). Thisclaim was timely brought.
929. Finally, Morrison asserts that he should not be required to adhere to the 1994 modification
of the affiliation order calling for continued support through the completion of a master's degree by
Christopher. DHS concedes that Morrison never agreed to such an extension and does not intend
to seek enforcement of that provision. We repeat that the provision of support beyond age twenty
one must be based on avoluntary agreement by the person who isto provide that support. Morrison
never agreed to provide for amaster's degree. The chancellor declared Christopher emancipated in
1999. Thereis no further enforceable obligation against Morrison for college support.
130. THE JUDGMENT OF THE CHANCERY COURT OF ALCORN COUNTY OF
WILLFUL CONTEMPT OF COURT ISAFFIRMED; THE JUDGMENT IS REVERSED
AND RENDERED INSOFAR AS IT UPHELD THAT GARY W. MORRISON WAS
VALIDLY MADE TO PROVIDE FOR THE EXPENSES NEEDED TO OBTAIN A
MASTER'SDEGREE. COSTSOF THISAPPEAL AREASSESSED TOTHE APPELLANT.

McMILLIN, C.J.,, THOMAS, IRVING, MYERSAND CHANDLER, JJ., CONCUR.
BRANTLEY, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING,
P.J., BRIDGESAND LEE, JJ.

BRANTLEY, J., DISSENTING:
131. I recognizetheimportance of the presumption of correctnessof judgmentsand do not attempt

to reverse such precedent, but in the present case, | respectfully disagree with the mgority's

application of the presumption. The majority concluded that the record did not establish an

9



affirmative showing to overcomethe presumption that, in the 1994 judgment, the chancellor'sfinding
of service by mail upon Morrison was correct. The record was absent of any proof in any form that
service in any manner was had upon Morrison in the 1994 judgment. The majority termed this
absence of proof as silence and held that such silence could not be considered an affirmative showing
to the contrary. Alternatively, | find that the evidence in the record establishes the affirmative
showing needed to overcome such a presumption. The record not only failsto contain a document
that confirms service by mail, but also demonstrates through the clerk's docket sheet that a Rule 81
summonswasonly issued, never served. Therefore, the proof of thereturn of serviceisnot contained
within the record. The record wholly contradicts the finding that Morrison was served. How else
could Morrison challenge a finding of service by mail other than declaring that notice was not
received and demonstrating that the record does not contain any evidence of such act? Furthermore,
the record demonstrates that he was not aware of the proceeding for years. Therefore, in this
particular case, | am not ready to make the leap that just because a summons was issued, it was
received. Noticeisafundamental right which must also be protected. Thus, | would render the 1994
order void, affirm in part the June 2001 order as to the other issues presented, and remand to the
chancery court for arecalculation of the amount owed.

132.  In addition, the majority summarily concluded that Reichert v. Reichert, 807 So. 2d 1282
(Miss. Ct. App. 2002), may be inconsistent with the presumption set forth in Bray v. City of
Meridian, 723 So. 2d 1200, 1204 (127) (Miss. Ct. App. 1998), and its Mississippi Supreme Court
precedents. Again, | must disagree. In Reichert, we were consistent with Bray and followed the
presumption of correctness set forth, but found that the record affirmatively contradicted the

presumption.

10



133. InReichert, the chancellor found jurisdiction prior to her judgment, but did not specify how.
Riechert, 807 So. 2d at 1287 (118). Service of a Mississippi Rule of Civil Procedure 81(d)(5)
summonsupon Reichert wasrequired for jurisdictionin the matter, Powell v. Powell, 644 So. 2d 269,
274 (Miss. 1994), but no Rule 81 summons, no return service of a Rule 81 summons, nor notation
on the docket of areturn service of a Rule 81 summons appears in the record. Reichert appealed
claiming that the chancellor erred and that the judgment was void for alack of jurisdiction because
he was not served with the mandatory Rule 81 summons. We recognized the presumption of
correctness asto al jurisdictional facts and looked to seeif the record affirmatively contradicted the
presumption that Reichert was properly served with a Rule 81 summons.
134. Asstated, therecord did not contain a Rule 81 summons or any proof of service of aRule 81
summons. However, the record did contain a filed proof of service form, which in standard form
language stated that a "summons and complaint” were served, but this form did not specify if the
summons served was the required Rule 81 summons. Therefore, we looked to seeif the mandatory
Rule 81 summons was merely missing from the record and if the summons in the standard proof of
service form was referring to a Rule 81 summons. Upon further review, the record also contained
a petition for contempt, a notice of hearing, and a certificate of service, which were al filed on the
same day. In addition, the papers in the record that were returned to the chancery court's clerk's
office after service, included only copies of the notice of hearing and petition for contempt.
Furthermore, the docket index only stated that a "notice and petition" were executed on Reichert.
Thus, the record indicated that the summons referred to in the proof of service form was not a
missing Rule 81 summons, but the notice of hearing.
135.  Accordingly, we found that if service was had upon Reichert, the evidence in the record

established that he was served with the notice of hearing and not the mandatory Rule 81 summons.
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Therefore, the evidence in the record affirmatively contradicted the presumption that the required
Rule 81 summons existed and was served. We also held that the notice of hearing filed in the record
did not comply with the mandatory Rule 81 summons. Consequently, we vacated the judgment
because due process required proper notice and the requirements of due process were not met.
Bryant v. Walters, 493 So. 2d 933, 938 (Miss. 1986).

KING,P.J.,BRIDGESANDLEE,JJ.,JOINTHISSEPARATEWRITTEN OPINION.
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