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PITTMAN, CHIEF JUSTICE, FOR THE COURT:
1.  Theadminigratrix of adeceasad'sedtate brought awrongful deeth suit againg the deceased'skiller
in the name of the estate and the deceased's benefidiaries in the Circuit Court of Leflore County. Her
moation to amend the complaint to name the owner of the convenience sore owner where the deceased

died as adefendant on atheory of premiseslighility and variousfamily members of the killer on atheory



of negligent entrustment was granted. Later, the newly named defendants moved to dismiss suit on the
groundsthet thedatute of limitationshad run. Thetrid court granted the mation and entered find judgment
infavor of the new defendants
FACTS

2. On December 13, 1995, Everett Curry was pumping gasinto his car & MimsOne Stopon U.S.
Highway 82 in Carrall County, Missssppi, when two men drove up. One man, Paul Sewart, went indde
torob thestore. The other, Hart Turner, waited outsde. While Stewart wasindde, Hart Turner forced
Everett Curry to the ground and executed him by shooting him in the heed.* Everett Curry'swife, acting
as adminidratrix of hisestate, brought awrongful desth suit againgt Hart Turner and Paul Stewart on behaf
of the edtate and Everett Curry's bendfidaries-hersdf and their two minor children—gpproximately sx
monthslater. On December 11, 1998, dmost threeyears after Everett Curry'sdegth, Curry filed amation
to amend the complaint to add Money Rilla, theowner of MimsOne Stop, and Trent Turner, Dent Turner,
and Ladonna Turner, family members of Hat Turner, as defendants under different thearies of lighility.
Thetrid court granted thismotion on April 19, 1999. Thedirauit derk neglected to send natice of theentry
of the order to Curry, Hart Turner or Paul Stewart and the court file on this case was migplaced for some
time. Seven monthslater, on November 19, 1999, Curry filed the amended complaint which named the
new parties asdefendants. Service of process was meade on the new defendantswithin 120 daysefter the

amended complaint wasfiled, and they each raised the defense that the Satute of limitations hed run and

Paul Stewart later confessed and Hart Turner was convicted of cgpital murder and now awaits
execution by lethd injection. See Turner v. State, 732 So. 2d 937 (Miss. 1999).

*Money Rilla (the owner of Mims One Stop), Trent Turner (Hart Turner's brother), and Dent
Turner (Hart Turner'sunde) are hereindter refarred to callectivdy as "the new defendants”” The entire
group of plantiffs will be referred to as "Curry." Where necessary, firgt names will be used to avoid
confusion.



therefore precluded recovery.® Thetrid court conducted ahearing on the various mations to dismissand
dismissed the new defendants with prejudice because the statute of limitationshed run. Aggrieved, Curry
gopedsthisdigmisA.

DISCUSSION

l. WHETHER A MOTION FOR LEAVE TO AMEND A
COMPLAINT WITH THE ATTACHED PROPOSED
AMENDED COMPLAINT SERVED BEFORE THE
EXPIRATION OF THE APPLICABLE STATUTE OF
LIMITATIONS TOLLS THE LIMITATIONS PERIOD
WHERE THETRIAL COURT GRANTSTHESAIDMOTION
AFTER EXPIRATION OF THE LIMITATIONS PERIOD.

. WHETHER THE PLAINTIFF DEMONSTRATED " GOOD
CAUSE" FOR SERVING AN AMENDED COMPLAINT
MORE THAN 120 DAYS AFTER EXECUTION OF AN
ORDER GRANTING LEAVE TO AMEND WHERE THE
FILE MAINTAINED BY THE CIRCUIT CLERK WAS
INEXPLICABLY LOST; THECLERK FAILEDTOSUBMIT
A COPY OF THE EXECUTED ORDER TO THE PARTIES
ASREQUIREDBY M.R.C.P.77(D); AND, THE AMENDING
PLAINTIFF SERVED THE AMENDED COMPLAINT
WITHIN THIRTY (30) DAYSOF LEARNING THE ORDER
GRANTING AMENDMENT WAS EXECUTED BY THE
COURT.

(WHETHER THE TRIAL COURT ERRED IN DISMISSING

THE AMENDED COMPLAINT AS BARRED BY THE

STATUTE OF LIMITATIONS)
18.  Curry seeksaruling from this Court that amotion to amend, with the amended complaint attached
to themation, “talls' the datute of limitations when the mationismade prior to the running of thelimitations
period. Thisisto be distinguished from the use of the "relation back" provison of M.R.C.P. 15(c) which

dlowsfor an amended complaint to be considered asfiled onthe datethe origina complaint wasfiled under

3Sarvice of process was not made upon Ladonna Turner (Hart Turner's mather) and sheisnot a
party in this apped.



cartain drcumdances. Curry pointsto a handful of cases from federd courtsin support of this languege
and asks this Court to follow their leed.

4.  The new defendants refer this Court to case law in Missssppi which is over one hundred years
old. Thesecasesobvioudy predatethe adoption of therulesof avil procedure, but support their argument
thet an amended complaint is only effectivewhen filed. Therefore, if an amended complant isfiled after
the gatute of limitations has run—+egardiess of when the motion to amend was made-the Satute of
limitations bars suitsagainst newly named defendants. Each of these positionsand the authority supporting
them isexamined bdow.

%. Rulel5of theMissssppi Rulesof Civil Procedure governsthe process of amending complaints
and providesin rdevant part:

(@ Amendments. A paty may amend his pleading as a metter of
course a any time before a repongve pleading is served, or, if the
pleading isonetowhich noresponsve pleading ispermitted and theaction
has not been placed upon the trid cdendar, he may so amend it a any
timewithin thirty days dteritissarved. . . . Othewiseaparty may anend
his pleading only by leave of court or upon written consent of the adverse
party; leave shdl be fredy given when judice So requires . . .

(o) Relation back of Amendments. Whenever the damor defense
asserted intheamended pleading arose out of the conduct, transaction, or
occurrence st forth or atempted to be st forth in the origind pleading,
the amendment rdaes back to the date of the origind pleading. An
amendment changing the party againg whom a daim is assarted rdates
back if the foregoing provison is satidfied and, within the period
provided by Rule 4(h) for service of the summonsand complaint, the
party to be brought in by amendment:

(1) hasrecaived such natice of theingtitution of theaction

thet hewill not be prgudiced in maintaining hisdefenseon

the merits and

(2) knew or should have known that, but for amidake

concarning the identity of the proper party, the action

would have been brought againg him. An amendment

pursuant to Rule () is nat an amendmeant changing the



paty agangd whom a dam is assated and such
amendment reates back to the date of the origind

pleading.

M.R.C.P. 15(3), (c) (emphesis added). Theitdlicized portion was added July 1, 1998.

6.  Asdated above, Curry rdiesprimarily upon federd law to support her postion. Inacasedecided
before the adoption of the Federd Rules of Civil Procedure, the Fifth Circuit reversed an Aldbamadigtrict
court which hed dismissed adefendant on an amended complaint because the amended complaint was not
filed before the Satute of limitations period expired. Rademaker v. E.D. Flynn Exp. Co., 17F.2d 15
(5th Cir. 1927). The plaintiff hed filed suit againg a company which had sold its interest in the schooner
involved in the injury to the defendant without the plaintiff'sknowledge. When the plaintiff learned of the
misiake before the satute of limitations had run, he moved the didrict court for leave to amend the

complaint to name the new owner asthe defendant. 1d. a 16. That same day, the didrict court granted
the motion. However, the amended complant was not formally filed with the court until after the Satute
of limitations hed run. 1d. The Fifth Circuit explaned its reasoning for reverang the didrict court's
digmisAl asfalows

Leave was nat asked to change any averment of fact uponwhich
ligility was assarted, or the grounds upon which recovery was origindly
sought, but merdy to make defendant aparty because of itsownership of
adaedinterest intheschooner. Inthissate of the pleadings, processwas
issued and served upon defendant, beforeany right of action againd it was
barred. While there are cases to the contrary, we think the better rule,
supported by the weight of authority, is that an goplication for leave to
amend, as full and comprehensve asthisoneisin its averment of fadts,
gandsin the place of an actud amendment.

Id. & 17 (ataions omitted). Rademaker was rdied upon by aMissssppi federd didtrict court which
hdd that the filing of a mation to amend and ataching the amended complaint before the Satute of

limitations had run "tolled the gatute of limitations on the added Plaintiffs daims for a reesondble ime”



Bradley v. Armstrong Rubber Co., 46 F. Supp. 2d 583, 586 (SD. Miss. 1999). In denying the
defendant'smation to dismiss on groundsthat the Satute of limitations hed run againg the new plaintiffson
the amended complaint, theditrict court held thet an e ght-month ddlay betweenthedidrict court'sgranting
the mation to amend the complaint and the ultimatefiling of the amended complaint was unreasonable. | d.
at 586. However, it found the defendant was not prejudiced by the delay becauseit conducted discovery
and deposad the new plantiffs shortly after the order granting the motion to amend. 1d. at 586-87.

7. TheEighth Circuit dsordied upon Rademaker whenit hdd that amationto amend, coupled with
an dtached amended complaint, serves to “tall" the Satute limitations when filed before the limitations
period ends Mayes v. AT&T Info. Sys,, Inc., 867 F.2d 1172 (8th Cir. 1989). We have ds0
examined cases from federd didrict courts and various Sate courts regarding this matter.

8.  The new defendants argument is based upon pre-Mississppi Rules of Civil Procedure cases
decided by this Court. These cases sand for the generd proposition that amended complaintsfiled after
the satute of limitations had runwill not withstand the bar of the satute of limitations: See Pottsv. Hines,
57 Miss. 735 (1880); Green v. Bd. of Tippah County Supervisors, 58 Miss. 337 (1880); Brown
v. Goolshby, 34 Miss. 437 (1857). The comment to Rule 15 heps put Potts and Gool sby in context:

Prior to the Missssppi Rules of Civil Procedure, it was the law thet

amendments rdae back to the date of the origind pleading only when,

gengrdly, the amended hill sated no new cause of action and brought in

No new parties.
M.R.C.P. 15 cmt. (citing Potts and Gool shy).
9.  Itisnoteworthy that Rule 15 makes no reference as to when the rdaion back provisonsin
subsection (€) begin to gpply once an answer to the complaint has been filed. This Court has gpplied the

relation back doctrine to amoation to amend the origind complaint filed after the Satute of limitations hes



run. SeeEstesv. Starnes, 732 So. 2d 251 (Miss. 1999); Womblev. Singing River Hosp., 618 So.
2d 1252 (Miss. 1993); Parker v. Miss. Game & Fish Comm'n, 555 So. 2d 725 (Miss. 1989).
However, this case concerns amation to amend filed before the atute of limitations hed run but not ruled
upon until after the limitations period had dapsed. The new defendants encourage this Court to goply the
relationback doctrineto thisstuationaswell. Initsorder of dismiss, thisistheroute thetria court took.
It goedificaly held that thefiling of amation to amend before the Satute of limitations runsdoes not toll the
limitations period. 1t dso hed the new daims againg the new defendants do not rdate back to the filing
of the origind complaint.
110.  Acocording to thefirg prong of the rdation back tes, in order to rdate back "thedam or defense
assarted in the amended pleading [must arisg] out of the conduct, transaction, or occurrence st forth or
atempted to be st forth in the arigind pleading.” M.R.C.P. 15(c). The origind complaint named only
Hart Turner and Paul Stewart as defendants and dleged they both negligently and intentiondlly caused the
Oeath of Everett Curry. The damsagaing Dertt, Trent, and Ladonna Turner involve adam of negligent
entrusment. We are uncertain how long ago the assarted negligent act of entrugting the gun used by Hart
Turner to kill Everett Curry was committed or whether thet act arase out of the same conduct which killed
Everett Curry. Wedo, however, agreewith the drcuit judgethat the daimsthe amended complaint brings
agang the new defendants do not rdae back to the origind filing of the complaint because the
requirements of the second prong--notice and mistake--have not been met by Curry:

Anamendment changing theparty againd whomadamisassarted rdates

beck if the foregoing provisonis satisfied and, within the period provided

by Rule4(h) for service of the summons and complaint, the party to be

brought in by amendment:

(1) hesrecaived such natice of theingtitution of theaction

thet hewill not beprgudicedin maintaining hisdefenseon
the merits and



(2) knew or should have known thet, but for a mistake
concerning the identity of the proper party, the action
would have been brought againg him. An amendment
pursuant to Rule 9(h) is not an amendment changing the
paty agang whom a dam is assated and such
amendment rdaes back to the date of the origind

pleading.

M.R.CP. 15(c). The requirements of these two subsections must be fulfilled before the gatute of
limitations has run or within 120 days of the filing of the origind complaint. Brown v. Winn-Dixie
Montgomery, Inc., 669 So. 2d 92, 94 (Miss. 1996) (citing Schiavone v. Fortune, 477 U.S. 21, 106
S.Ct. 2379, 91 L.Ed.2d 18 (1986)). Soon &fter the Winn-Dixie Montgomery, I nc. case, Rule 15(c)
was changed to embody its holding.

f11. Therecord doesnot show thet Trent, Dent, and Ladonna Turner were provided any notice of the
filing of the origind complaint. Curry daimsthat she firg learned she may have a cause of action againgt
them after deposng Ladonna Turner on June 5, 1998. There is no indication in the record the Turners
weresaved with theoriginad complaint or themation to amend with theamended complaint atached within
120 days after the Satute of limitations dapsed. They have suffered no prgjudice save the expiration of
the time to file auit in the gatute of limitations. Furthermore, Trent, Dent, and Ladonna Turner were not
being subgtituted for fictitious partiesinthe origind complant. Thetrid court found these factsto befad
to Curry'sdams againd them. Thetrid court's andyssis correct, and the amended complaint againgt
Trent, Dent, and Ladonna Turner does not rdae back to the origind filing of the complaint under Rule
15(c). Sincethe amended complaint wasfiled after the Satute of limitations ran againg these defendants
and doesnat rdate beck to thefiling of the origind complaint, thetrid court wascorrect in dismissing these

defendants.



f12. The premisss liability dam againgt Money Rllla is inextricably entwined with Everett Curry's
murder on the premises of Mims One Stop. He therefore passes the firgt prong of the rdaion back
doctrine. However, the record does not indicate that he was made aware of the filing of the origind
complaint. Nor does the record reflect hewas provided acopy of themoation to amend with theamended
complaint atached within 120 days after the Satute of limitationsran. Aillal was not named as afiditious
party on the origind complaint nor was hisidentity confused with Paul Stewart or Hart Turner. Insteed,
it ssemsthat Curry was merdly tardy in discovering identity of the owner of Mims One Stop (ak/aRilla
Groceary) o filing theamended complaint naming Filla asadefendant. Rilla hessuffered no prgudice save
the expiration of thetime dlowed to bring sLit againg him under the Satute of limitations  The trid court
found thesefactsinaufficent for theamended complaint to relate back to thefiling of the origind complaint.
We agreethat the second prong of therdation back doctrine hasnot been satisfied asto Pilla either. Since
the amended complaint wasfiled &fter the Satute of limitationsran againg him, thetria court was correct
in dsmissng the suit againg him.

113.  After examining the submitted authority, we condudethet thetrid court correctly used the rdlaion
back doctrine found in Rule 15(c). The mationto amend does nat “tall" the Satute of limitations until the
trid court rules on the mation. The new defendantsweere provided no natice of thissuit nor wasthereany
migteke asto thair identity during the Satute of limitations or 120 days after the Satute of limitations ran.
It is concaivable thet the firgt natice they hed thet acomplaint was filed againg them waswhen they were
sarved in late November and early December of 1999, deven months dter the Satute of limitations
expired. Therefore, thetriad court'sruling is affirmed.

14.  As we have reached this concluson with regard to the first issue, the second need not be

addressed.



1.  WHETHER THE MINOR'S SAVINGS CLAUSE OF MISS.

CODE ANN. 8 15-1-59 TOLLS THE APPLICABLE

STATUTE OF LIMITATIONS NOTWITHSTANDING THE

PRESENCE OF A WRONGFUL DEATH BENEFICIARY

NOT UNDER A DISABILITY.
115.  Curry ds0 aguesthat notwithsanding whether the Satute of limitationsiis tolled upon the filing of
the motion to amend, the Satute of limitations is presantly tolling as to Everett Curry's minor children as
benefidaries of hisesate. She dtesMiss Code Ann. 8§ 15-1-59 (1995) in support of her argument. The
new defendants counter thet this section only gpplieswhere the minors have no oneto protect their rights.
They submit that Betty Curry, Everett Curry'swife and adminigtratrix of his edate, is aregpongble party
acting on behdf of Everett Curry’'sminor children and the Satute of limitations therefore runs againg them
collectively. Thetrid court found this reasoning persuiasive when it dismissad the new defendants.
116.  Section 15-1-59 provides

If any person entitled to bring any of the persond actions mentioned shdll,

at thetimea which the cause of action accrued, be under the disability of

infancy or unsoundness of mind, he may bring the actionswithin thetimes

inthis chapter regpectivey limited, after hisdisability shdl beremoved as

provided by law. However, the savinginfavor of personsunder disshility

of unsoundness of mind shdl never extend longer then twenty-one (21)

years.
Miss Code Ann. 8 15-1-59 (1995). ThisCourt hastwice conddered whether § 15-1-59 gppliesto minor
children in wrongful deeth suits See Thiroux v. Austin, 749 So. 2d 1040 (Miss. 1999); Arender v.

Smith County Hosp., 431 So. 2d 491 (Miss. 1983).# Each caseis discussed beow.

“We have ds0 discussed whether this satute gppliesto dams brought under the Mississppi Tort
ClamsAd, see Hays v. Lafayette County Sch. Dist., 759 So. 2d 1144 (Miss. 1999); Marcum v.
Hancock County Sch. Dist., 741 So. 2d 234 (Miss. 1999), daims brought pursuant to our post
convicionrdief act, see Colev. State, 608 So. 2d 1313 (Miss. 1992), dams brought under our uniform
reciproca enforcement of child support act, seeVicev. Dep't of Hum. Servs.,, 702 So. 2d 397 (Miss.
1997), and negligence actions (See, e.g., Taylor v. Gen. MotorsCorp., 717 So. 2d 747 (Miss. 1998).

10



717.  InArender, the hushand of adeceasad filed awrongful desth suit on hisown bendf and on behdf
of their two minor children over Sx yearsafter her degth. 431 So. 2d & 492. Thetrid court digmissad the
case with prgudice asthe Sx year Satute of limitations period hed dgpsed. 1d. This Court afirmed the
dismisd astodl theplantiffs |d. at 494. The Court gave four reasonswhy § 15-1-59 did not apply to

wrongful degth cases

1) § 15-1-59 redtricted its own use to actions brought within Title 15 of
the Mississippi Code,

2) the section of the Missssppi Code where actions for wrongful death
are permitted did not contain its own independent savings dause,

3) the wrongful desth datute dlowed for only one cause of action to be
brought, and

4) where one party to ajoint action isof age when the action accrues, the
dauterunsagang dl.

I d. a 492-94. The court noted parentheticdly, "[€]venif there had been asavingsin favor of the children,
there being but asingle cause of action, such savings would operate intheir favor only whentherewasno
person inesse who could sue onther behdf.” 1d. a 493. The Court found the children's father met this
requirement. |d. at 494.

118.  This Court revigted thisdecigon in Thiroux v. Austin, wherethe legd guardian of two minor
children filed suit againg their father's murderer. Thiroux, 794 So. 2d a 1041. The suit wasfiled over
three years efter the children'sfather died, and thetria judge dismissed the Uit asbarred by thethree year
datute of limitations. 1d. Thistime, this Court reversed the dismissl, finding that one reason supporting

the Arender decison was now absent, namdy § 15-1-59 no longer redtricted its own use to actions

11



brought under Title 15 of the Missssippi Code. 1d. This Court concluded thet § 15-1-59 does indeed
goply to wrongful desth suits but declined to overrule Arender. 1d.

119. It gands to reason that the wrongful deeth satute's lack of a savings dause is dso no longer a

vigble excuse to preclude the use of § 15-1-59 by Everett Curry's minor children asthe Thiroux court
found thet the minors savings daute goplied. However, the Thiroux mgority did not address the
sgnificance of the wrongful degth satute's requirement thet there only be one suit for recovery. Nor did
the mgority addresswhether the children'sguardian wasapersonin esse, dlowing thegatute of limitations
to run againg himas representative of theminor children'sinterest.> Thewrongful desth Satutein question
readsin part:

The action for such damages may be brought in the name of the
personal representative of the deceased person for the benefit of all
persons entitled under the law to recover, or by widow for the degth
of her husband, or by the husband for the degth of the wife, or by the
parent for the deeth of achild, or inthe name of a child, or inthe name
of a child for the death of a parent, or by a brother for the deeth of a
sder, or by asger for the death of abrother, or by asger for thedeath
of a 9der, or a brother for the death of a brother, or all parties
interested may join in the suit, and there shall be but one (1) suit for
the same death which shall ensue for the benefit of all parties
concerned, but the determinationof such suit shall not bar ancther action
unlessit be decided on its merits.

Miss. Code Ann. § 11-7-13 (Supp. 2002) (empheas added). The plain language of the wrongful desth
datute § 11-7-13 st a odds with the minors savings satute § 15-1-59. Conceivably, the minors
svings gatute would dlow for two groups of plaintiffs to file suits at two separate times for damages

causd by one eventt: 1) those plaintiffs of mgority age and sound mind within the Satute of limitationsand

The children's guardian in Thiroux did not meet the qudification of being a person in esse
because, under the wrongful desth gatute, the guardian was not entitled to bring the quit.

12



2) those plaintiffs protected by the savings satute when their disability isremoved or they reech the age of
mgority. This could result in a subgtantid period of time dapsing between the two sLits The wrongful
degth gatute requires thet only one suit be brought to recover damages for the wrongful degth of the
decessad.  The nature of this conflict waas recognized in Arender :

The datute of limitations does not |ook to the character of the plaintiff, but to the neture of

the action. Thisis not S0 asto a saving dause. It contemplates the person, and not the

action. Thedam to exemption isagaind the current of thelaw, and not co-extengvewith

its effective provisons
Arender, 431 So. 2d a 494. Thefact that thewrongful degth Satute has no separate savings provisons
suddenly becomesrdevant as § 15-1-59 proves anill fit to thefacts at hand. Thefact thet the Legidature
hes failed to change the requirement that one suit be brought for wrongful desth in over fifteen years, but
thet it has changed § 15-1-59, indicates that it might be happy with the wrongful deeth Satute aswritten.
It would be improper for this Court to assumethe role of the Legidature and change the requirement thet
only one suit befiled by exercise of judicid authority.
120. The wrongful degth atute dso provides that a sLit can be brought in the name of the persond
representative of the deceasad on behdf of dl, not just personsof mgority age. All parties concerned are
dlowed to join this suit. The wrongful degth Satute assumes the minor children of a deceased will be
represented by the deceased's persond representative or represented separatdy.  They would Hill be
required to join in the sngle action for damages and dlowed to share in any award gained by another
benefidary. Thiroux'sandydsof this Stuaion therefore cdls for more guidance.
721.  Betty Curry isnot only thewife of the deceasad, sheishis persond representative asadminigtratrix

of hisedate The dyle of this case indicates thet it was her intention to bring this suit on behdf of dl his

wrongful degth benefidaries  The origind and proposed amended complaint seek damages for dl

13



benefidariesand not judt for hersdf. Thefactsof Arender are doser to thefactsin the ingtant case than
thosein Thiroux. Wetherefore conclude thet thetrid court's ruling that she represented the interests of
thar minor children, asthe estatés adminidratrix and astheir mother, for purposes of counting the Satute
of limitationsagaind them, isafirmed. Whilethisisadifficult conduson, weare convinced the provisons
in the wrongful death Satute and the minors savings Satute are & irreconclabdle odds with one another
where there exigs a person qudified under the wrongful deeth gatute to bring suit. This condusion is
reinforced by the wrongful desth Satute's requirement thet one suit be brought for damages from wrongful
desth. A common sensereeding of thewrongful desth Satuteindicatesthe Satute of limitationsrunsagaing
both the persond representative of the deceased and the deceased's children.  Since the amended
complant wasfiled after the Satute of limitations had run, the children'sdams like the esaés and their
mother's are barred by the Satute of limitations.

CONCLUSON

122.  For the reasons dated above, we hold the Satute of limitations has operated to bar the causes of
actionbrought by theestate of Everett Curry, hiswifeand minor children againg thenew defendantsnamed
intheamended complaint: Money Rilla, Trent Turner, Dent Turner, and LadonnaTurner. Thetrid court's
judgment is afirmed.
123. AFFIRMED.

SMITH, PJ., WALLER, COBB AND CARLSON, JJ.,, CONCUR. EASLEY, J,,
CONCURSINPART. McRAE,P.J.,DISSENTSWITH SEPARATEWRITTEN OPINION

JOINED BY DIAZ, J. DIAZ, J., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY McRAE, P.J., AND GRAVES, J.

McRAE, PRESIDING JUSTICE, DISSENTING:

14



24. Thisisacaeinvaving awrongful degth action in which we uphald the one lawaLit filing pursuant
to Miss. Code Ann. 8§ 11-7-13 (Supp. 2002). While procedurdly it may be gppropriateto dismissthe
legd guardian'scomplaint for procedurd mistakes made, however, wefored osethe protectionsandrights
of the minorsinvolved. The minors, who are under the same disahility of incompetence and are not able
by law to contral legd matters, should nat be punished for theineptitude or oversight of those charged with
protecting their interests. Minors under our rules have two years to goped. Rule 4 (f) Missssppi Rules
of Appdllate Procedure. Because an adult does not take action on adam it should not predude minors
who have two yearsto file or amend an goped. Whose right should come firgt, an adult or aminor with
the disahility or incompetence? Theinterests of onewith alegd disability should dways prevall.
125. Themationtoamendtoindudeadditiond defendantsinthiscasewasgranted. Seven monthslater
thelegd guardian attempted to file the amended complant. But thejudge ruled thet the Satute of limitations
hed run and therefore digmissad it. Looking to the reasoning behind M.RA.P. 4(f) , we should, & a
minimum, alow the minarsin this case to proocsed with the amended complant.
126. Rule4(f) daes

Inthe case of partiesunder adisghility of infancy or unsoundnessof mind,

the various periods of time for which provison is mede in this rule and

within which periods of time action must be taken shdl not begin to run

until the date on which the disability of any such party shdl have been

removed. However, in cases where the gppdlant infant or person of

unsound mind was a plantiff or complainant, and in cassswhere such a

personwasaparty defendant and there had been gppointed for himor her

aguardian ad litem, gppedls to the Supreme Court shdl be taken in the

meanng presribed inthisrulewithintwo yearsof theentry of thejudgment

or order which would cause to commence the running of the 30 day time

period for dl other gppdlants as provided inthisrule.
This Court has dlowed aminor, one, by definition, under alegd disdbility, up to atwo year extenson of
time in awrongful death case. See Parks v. Knight, 491 So.2d 217 (Miss. 1986). By andogy, we
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should do the same here. The minors in this case should be dlowed to proceed under the amended
complaint. Their rights should not be foredased; the courthouse doors should not be dammed in their
faces.

127. InThiroux, thelegd guardianfiled awrongful desth action nearly three and ahdf yearsater the
deeth of the minors father.  Thiroux v. Austin, 749 So.2d 1040, 1041 (Miss. 1999). There, we
correctly held that the minor savings dause gpplies in wrongful desth cases and dlowed the minors to
proceed. |d. Weshould dlow theminorsto pursuether interessinthiscaseaswdl. Seeid. at 1043-44
(McRee, J,, spedidly concurring) (dtations omitted). As| noted in my specid concurrencein Thiroux,
Arender v. Smith County Hosp., 431 S0.2d 491 (Miss. 1983), should have been overruled to prevent
futureinjusticesto minorsin wrongful desth caseswhere abeneficary not under adisahility ispresant and
dlowsthe datute of limitationsto run. Thiroux, 749 So.2d a 1043-44. Today, we are faced with that
exact dilemma Because we did not overrule Arender, the disahility of the minorsin this case, and their
interestsin thislawsuit, are being foreclosed.

128. Initsorder, the dreuit court specificaly recognized that Thiroux hdd thet the minors savings

dause tdlls the datute of limitations in wrongful degth cases Yet Snce we have previoudy dedined to

ovarue Arender, the drauit court and the mgority are pamitting the rights of the minors to be
drcumvented. Theminors are baing gripped of their condtitutiond right to due process of law; and thelr
right to aremedy isbeing extinguished. 1d. at 1042- 43. The opportunity is here, yet agan, to overrule
Arender. Ingead, the chance to protect the rights of minors and to guide litigants is shrugged off.
Additiondly, the mgority overlooksthe dternative measure avallableto the minors M.RA.P. 4(f), which

givesthe minors an additiond two yearsin which to exerdse thar rights.
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129. Accordingly, | dissnt.

DIAZ, J., JOINSTHISOPINION.

DIAZ, JUSTICE, DISSENTING:

130. Themgoarity findsthat the minor's savings Satute does nat operate to toll the datute of limitations
because thewrongful degth Satute dlows only one suit per deceasad. | disagree and respectfully dissent.
131. 1 wouldfindtha theminorssavingsdause protectsaminor'srightsunder thewrongful deeth Satute
regardess of whether aparty who isnot under adisability brings sut.

As pointed out by Jugtice McRae in his spedidly concurring opnionin Thiroux v. Austin, 740 So.2d
1040, 1042 (Miss. 1999), courtsshould act asthe superior guardian for dl personsunder disghility. (citing
Miss. State Bar Assn v. Moyo, 525 So.2d 1289 (Miss. 1988)). A minor should be ableto seek a
remedy when he or she has the capacity to do so.

132. Here the adminidratrix of Everette Curry's edate brought suit on behdf of Everettes hars,
induding histwo minor children. The mgority correctly Satesthat we have yet to addressthe effect of the
wrongful deeth Satute's requirement thet there be only one suit for recovery in astuation such asthis
133.  InThiroux, suit was not brought on behdf of the minors until the Satute of limitations had run.
Here, the suit was brought, but cartain defendants were not named in the complaint and the Satute of
limitationsran. Y es asuit was brought and yes, thewrongful deeth Satute saysthet thereshdl beonly one
auit. However, | cannot recondile our law that courts act as superior guardians of children with this harsh
result of cutting off these children'sright to seek their own remedy. Aswe dlowed the Satute of limitation

to betolled in a case where no suit was brought for the benefit of the children, so should we dlow the
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datute of limitationsto be tolled in a case where a suit was brought and mishendled.  Allowing the datute
of limitationsto act as abar inthiscasewill producethe sameresult asit would havein Thiroux; it would
eradicate the children'schance a obtaining aremedy whilethey haveno choice, no aaility tolook after thar
ovnwdfare | bdievewe should continue down thesame pathwedartedin Thiroux and maketherights
of minors, who areincgpable of sasking their own remedy, more important than the convenience of the
wrongful death defendant. Therefore, | would reverse and remand for further procesdings

McRAE, P.J. AND GRAVES, J., JOIN THISOPINION.
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