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CHANDLER, J., FOR THE COURT:

1. On November 8, 2001, Antoine Triplett was convicted of sale of cocaine in the Circuit Court of
Wingon County. Triplett was sentenced to serve twenty years in the custody of the Missssippi
Department of Corrections. In this apped, Triplett raises three assgnments of error.  Firdtly, Triplett

chdlengestheweight and sufficiency of theevidence. Secondly, Triplett arguesthat herecelved ineffective



assistance from histrid counsd. Thirdly, Triplett argues the sentence of twenty yearsis uncongtitutionaly
excessve and disproportionate to the crime of sde of cocaine.

FACTS
92. On December 20, 2000, Detectives Y oung and Cotton, from the Mississippi Bureau of Narcotics,
met informant Margaret Henderson at a predetermined location in Winston County. Henderson was to
attempt to purchaseillega drugs from Antoine Triplett. The detectives gave Henderson $270 in officid
state funds, an evidence bag, and a jacket containing a wire and buttonhole camera for making a video
recording of the drug transaction. They searched Henderson and her vehicle to be sure there was no
contraband on Henderson or in her vehicle.
113. Following the search, Henderson drove directly to Triplett's trailer. Thedetectivesfollowed, and
parked about one mile from Triplett's home for survelllance of the transaction. When Henderson arrived,
Triplett showed her into hisliving room. Henderson said she had $150, and asked Triplett if she could buy
an"eght bal" (an eighth of an ounce of cocaine) from him. Triplett replied that he had an "eight ball," and
went to another roomto getit. On hisreturn, Henderson gave Triplett $150 and he handed her a package.
Then, Henderson |eft the trailer. She put the package Triplett had given her into the evidence bag.
14. At the post-buy location, Henderson gave Detective Y oung theevidencebag. Thedetectivesagain
searched Henderson's car, and found no contraband. 'Y oung brought the evidence bag to thedistrict office,
secured it, and ddlivered it the next day to the crimelab. Testing showed that the packageinside contained
2.10 grams of crack cocaine. On April 24, 2001, Triplett was indicted for sale of cocaine in violation of
Miss. Code Ann. § 41-29-139 (a) (1) (Rev. 2001).
5. At trial, Henderson identified Triplett as the person who had sold her cocaine. The State

introduced the videotape, which showed the interior of atrailer and a man with braids. An exchange of



cash for a package was visble, though the audio portion was unintdligible. Detective Y oung testified that
over themonitoring wire, he heard Henderson ask for an "eight bal" before the exchange occurred. 'Y oung
a0 tedtified that Henderson was not hired as an informant in exchange for forgiveness of past crimes, and
that she had no crimina record. Officer Eichelberger, apersond acquaintance of Triplett's, testified that
Triplett was the man depicted on the tape.

LAW AND ANALYSIS

|. DID THE TRIAL COURT ERR BY DENYING TRIPLETT'S MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT OR, ALTERNATIVELY, A NEW TRIAL?

T6. Triplett argues he was entitled to judgment notwithstanding the verdict (JINOV). A motion for
JNOV chdlengesthe legd sufficiency of the evidence. McClain v. Sate, 625 So. 2d 774, 778 (Miss.
1993). A reviewing court must consder astruedl credible evidence consstent with the defendant's guiilt,
and the State must be given the benefit of dl favorable inferences that may reasonably be drawn from the
evidence. Id. This Court may only reverse where, with respect to one or more of the eements of the
offense, the evidence so considered is such that reasonable and fair-minded jurors could only find the
accused not guilty. Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987).

7.  Altendivey, Triplett arguesthat hewasentitied toanew trid. A motion for anew trid chalenges
the weight of the evidence, and implicates the discretion of the trid court. McClain, 625 So. 2d at 781.
Thetria court should only grant a new trid motion when the verdict is so contrary to the overwhelming
weight of the evidence that, to dlow it to stand, would be to sanction an unconscionable injustice. Wetz,
503 So. 2d at 812. This Court, on apped, will reverse and order anew tria only upon a determination

that the tria court abused its discretion, accepting as true al evidence favorable to the State.  1d.



T18. Triplett supports both these arguments with the same dlegations. He contends that Henderson's
datus as a pad informant renders her testimony inherently unreliable. He argues that Henderson was
insuffidently searched by the police and that she could have had cocaine in her possession before meeting
Triplett. Triplett aso argues the poor quaity videotapewasunreliable. Triplett'spositionisthat, based on
thesefacts, ajury could not find beyond areasonable doubt that acocaine sletook place, or, that thefacts
are such that the verdict was againgt the overwheming weight of the evidence.

T9. Our review of the evidence indicates that Triplett's contentions are without merit. The State
presented credible evidence on every eement of sdle of cocaine from which a reasonable jury could
conclude a sale occurred; therefore, the evidence was legdly sufficient. The verdict was not againg the
ovewhdming weight of the evidence. It istherole of thejury to weigh conflicting evidence and evauate
the credibility of witnesses. Conley v. State, 790 So. 2d 773, 807 ( 138) (Miss. 2001). At trid,
Hendersontegtified asan eyewitnessto the cocainesde. Detective Y oung testified that, viathe monitoring
wire, he heard Henderson initiate the sle. The jury viewed the videotape and it is reasonable to conclude
the jury determined Triplett was the person who gave Henderson the "eight ball." Triplett offered no
rebuttdl evidence. There is no merit to Triplett's arguments regarding weight and sufficiency of the

evidence.

[I. DID TRIPLETT RECEIVE INEFFECTIVE ASSISTANCE FROM TRIAL COUNSEL?

110. Triplett arguesthat trid counsd failed to provide effective and adequate representation. He cites
sx dleged errors of trid counsdl, and argues these errors meet the two-part test for ineffective assstance
of counsd from Strickland v. Washington, 466 U.S. 668 (1984). Under Strickland, the defendant must
show 1) that counsdl's performance was deficient, and 2) that the deficiency prejudiced the defendant.
Leatherwood v. State, 473 So. 2d 964, 968 (Miss. 1985). Thereisastrong but rebuttable presumption

4



that counsdl's decisions were sound trid strategy. Id. a 969. To overcome the presumption, the
defendant must show that but for counsel's deficiency, a different result would have occurred. Id. at 968.
The reviewing court must examinethetotdity of thecircumstances. McQuarter v. State, 574 So. 2d 685,

687 (Miss. 1990).

11. Triplett's first complaint is that trid counsd made no effort to ascertain the identity of a second
informant, who, according to the State's discovery, was present at the pre- and post-buy meetings.
However, Triplett has not demongtrated how counsdl'sinvestigation of the unnamed informant would have
changed theresult of trid. For counse'sfalureto investigate to condtitute ineffective ass stance of counsd,
adefendant "mugt [] state with particularity what the investigation would have revealed and specify how
it would have dtered the outcome of trid." Cole v. Sate, 666 So. 2d 767, 776 (Miss. 1995).

112.  Triplett'ssecond argument isthat hewas preudiced by trid counsd'sdecison to forego jury polling
upon announcement of the verdict. The record shows that the jury foreperson announced the jury's
unanimous verdict, and trid counsdl stated that polling was unnecessary. Thereisno reason to believe the
outcome of tria would have been different had the jury been polled. Considering the totdity of the
circumstances, we cannot say that trial counsd's decision to forego jury polling was deficient performance
that prejudiced Triplett. Frierson v. State 606 So. 2d 604, 608 (Miss. 1992).

113.  Triplett's third complaint is that counsel neglected to request a presentencing investigation. The
failure to request a presentencing report, initsdlf, isnot reversble error. Wash v. State, 807 So. 2d 452,
459 (1 27) (Miss. Ct. App. 2001). Triplett does not state that mitigating evidence was present that a
presentencing investigation would have reveded, and thus has not demonstrated how the outcome would

have been different had counsd requested a presentencing investigation. Id.



14.  Triplett's next complant isthat counsd faled to offer meaningful mitigating evidence a sentencing.
Triplett's counsd stated that Triplett had "alot of redeeming factors' and that he had worked for ""months,
if not years." Clearly, this was an effort at mitigation, and Triplett has not demonstrated prejudice by
presenting this Court with any other evidence that counsd could have offered inmitigation. Day v. Sate,
818 So. 2d 1196, 1201 (1 18) (Miss. Ct. App. 2002).

15. Next, Triplett argues that he was prgjudiced by trid counsel'sfailure to meet gppdlate counsd a
a hearing on the pog-trid motion for INOV, or, dternatively, anew trid. Triplett dleges that, a the
mesting, trid counsd wasto inform gppellate counsdl about "thefacts of the case" Triplett fallsto specify
what facts remained unknown to appellate counsel, or how Triplett was prgjudiced. We can speculate that
knowledge of "thefacts' may have been sgnificant for argument on the motion; however, as demongtrated
above, Triplett suffered no pregjudice because hewasnot entitledtoaJNOV or anew trid. Pricev. State,
749 So. 2d 1188, 1199 (11 37- 38) (Miss. Ct. App. 1999).

7116. FHndly, Triplett argues he was pregjudiced by trid counsd's falure to timely file a motion for
reduction of sentence. Triplett has not shown he was deserving of areduction in sentence; therefore, he
has failed to demongtrate prgjudice. Leatherwood v. State, 473 So. 2d 964, 968 (Miss. 1985).

17. Since Triplett has shown neither deficiency nor prgudice, his clam of ineffective assstance of
counsd iswithout merit. 1d.

1. WASTRIPLETT'S SENTENCE UNCONSTITUTIONALLY EXCESSIVE?

118.  Triplett argues that his sentence congtitutes crud and unusud punishment prohibited by the Eighth
Amendment. He argues that his sentence of twenty years is cruel and unusud because it is grosdy
disproportionate to the crime of sale of cocaine. Asagenerd rule, this Court will not disturb a sentence

that iswithin the gatutory limits. Davisv. State, 724 So. 2d 342, 344 (1 11) (Miss. 1998). However,



whenathreshold comparison of the crimeto the sentence leads to an inference of gross disproportionality,
the reviewing court will conduct a proportiondity anadyss usng three factors from Solem v. Helm, 463
U.S. 277 (1983). Hoopsv. Sate, 681 So. 2d 521, 538 (Miss. 1996). The three factors are 1) gravity
of the offense and the harshness of the pendty; 2) sentences imposed on other criminals in the same
jurisdiction; and 3) sentences imposed for the commission of the same crime in different jurisdictions.
Solem, 463 U.S. a 292. Triplett has submitted the federa sentencing guidelines as support for his
argument under the third Solem factor.

119. Thelegidaturehasprescribed strict pendtiesfor drug offendersin responseto public concern about
the drug problem. Stromas v. State, 618 So. 2d 116, 123 (Miss. 1993)). The statutory maximum
sentence for sde of cocaineisthirty years and a one million dollar fine. Miss. Code Ann. 8 41-29-139
(b) (1) (Rev. 2001). Triplett'ssentence of twenty yearsiswell within the statutory maximum, and"we have
never found amaximum pendty inadrug case. . . to be crud and unusua punishment.” Herring v. State,
691 So.2d 948, 958 (Miss. 1997); see Weatherspoon v. Sate, 816 So. 2d 412 (Miss. Ct. App. 2002).
Our threshold comparison of the crime to the sentence yidlds no inference of gross disproportiondity.
Thus, we do not reach the extended proportiondity andysisfrom Solem, and need not consider Triplett's

argument regarding the federd sentencing guiddines.

720. Triplet dso arguesthe trid judge abused his discretion by whally faling to exercise discretion in
sentencing, and that heisentitled to rdief under Whitev. State, 742 So. 2d 1126 (Miss. 1999). InWhite,
the defendant was convicted of sale of cocaine within 1,500 feet of achurch. 1d. a (11). Thetrid judge
doubled White's pendlty to sixty years under a discretionary statutory enhancer. Id. at (1 34). The
Supreme Court remanded the case for resentencing, finding that, by sentencing White to the maximum

pendty without any justification from the record, thetrid judge wholly failed to exercise discretion. Id. at



(146). Since White, this Court will remand for resentencing when the trid judge imposes the maximum
penaty under a discretionary sentencing enhancer without judtification for the harsh sentence from the

record. Whitev. State, 761 So. 2d 221, 229 (111 42-43) (Miss. Ct. App. 2000).

721. The case sub judice isdiginguishablefromWhite Unlike White, Triplett received ten yearsless
than the maximum, and cannot complain that the trid judge arbitrarily imposed the harshest pendty
available. Triplett arguesthat the explanation provided by thetria judge at sentencing wasinadequate, and
that Whiteobligatestria judgestojustify every sentenceimposed. Triplettisincorrect. Thetria court only
mugt justify sentences that appear harsh or severe for the charge, such asthe oneimposed in White. 1d.
at 229 (140). ThisCourt hasexplained "that the broad discretion in sentencing matters should not be taken
away from the courts merely because no justification was presented for the particular sentence.” Id. (aiting

Davisv. Sate, 724 So. 2d 342, 344 (1 11) (Miss. 1998)). Triplett's argument is without merit.

122. THE JUDGMENT OF THE CIRCUIT COURT OF WINSTON COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF TWENTY YEARSIN THE
CUSTODY OF THEMISSISSI PPl DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THE APPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND BRANTLEY, JJ., CONCUR.



