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PROCEDURAL HISTORY

1.  Fadde Inc.(Fdde), filedsuitintheCircuit Court of Lauderdae County, Mississppi on September
7, 2000, againg Sanley Shannon (Shannon) in hisoffida capaaity as Lauderdde County Tax Collector.
The complaint waslater anended to indude Lauderdde County, Mississippi (Lauderddle) and the City of
Meridian(Meridian), amunicipd corporation, asadditiond defendants. Both theorigind and theamended

complaint were timdy answered by the defendants, collectively known as"Tax Callector.”



2.  The Tax Cdlector filed its mation for summeary judgment on the grounds that Hddleés complaint
was not timdly filed. Fdde responded to the mation, and the trid court subsequently entered an order
denying summary judgment. The Tax Collector filed a mation to dismiss for want of jurisdiction. The
motion was dso denied.
18.  Thismater wastried to ajury which returned averdict in favor of the Tax Collector. Following
entry of thejudgment based on theverdict, Hddlefiled itsmoation for ajudgment notwithstanding the verdict
or, inthedternative, mation for new trid. TheTax Collector fileditsmoation to assesscodsagang Fddle
Thetrid court denied both mations. Fddlefiled its notice of ppedl, and the Tax Collector filed anctice
of cross-gpped.

FACTS
. OnAugud 25, 1997, the Tax Collector conducted a sde of red property for unpaid taxes and
assesaments on the third floor of the Lauderdde County Courthouse. Anita Jo Ross (Anita) and Bill Ross
(BIill), sole shareholders of Fiddle, gpopeared a thetax sde. Amy Merchant (Merchant) conducted the tax
e in her cgpadity as deputy tax collector. After the tax sdle was concluded, Merchant tdlied up the
amount eech bidder's number had purchased according to the ligt from the tax sde.
1.  Hdde had been engaged in the business of buying red edae a tax sdes Snce 1989. FHdde
operated with respect to tax sdes in the following counties Lauderdae, Noxubee and Kemper. Bill
tedtified that the purpose of the corporaion isto buy red edae a tax sdes as an invesment. Oncea
deinquent property owner redeams the property within thetwo years dlowed by satute, Hddle receives
its money back with interest. Anita tetified that she had attended tax sdles Snce 1990 and was familiar

with the procedure.



6. Merchant tedtified that each bidder was assgned anumber. Aseach parcd's number and abrief
descriptionwere caled out, the bidderswould bid ontheparcd. A computer printout of what was printed
inthe newspaper was used to conduct thetax sde. The bidder's names were recorded on the computer
printout.

7. Anitatedtified that she went to the tax collector's office three days after the tax sde and wrote a
check for $39,911.31 to cover the parcds Fddle purchased a the tax sde.  Anita was given the
opportunity to review the tgpe of the parcels she bought added to determine the tatd.  In return, the tax
collector'soffice handed Anitall3 tax receipts. Anitatedtified thet the 113 tax receipts contained recelpt
number 27231 assessad to a Willie Lee Gordon (Gordon), showing $10,245.55 received from Fddle
Of thetota $39,911.31 paid, the $10,245.55 represented the amount paid for the one parcd in question.
The record reflects thet Anita.contended thet shefirgt discovered her dleged error in July of 2000. Suit
was filed on September 7, 2000. On cross-examination, Anitaagreed that had Gordon comeforward to
pay off thetaxes and gpecid assessment plusinterest before August 1999, Hddlewould not daim arefund
from the Tax Collector.

18.  Thejury returned itsverdict for the Tax Collector, and judgment was entered in accordance with
that verdict. The trid court denied FHddles mation for judgment notwithstanding the verdict, or in the
dternative, mation for anew trid. Fddle now gopedsto this Court raisng the fallowing issues

l. Whether thetrial court erred in refusing to grant Fiddle'sjury
instruction P-1 and P-5 and granting instruction C-7.

Il. Whether the trial court erred in denying Fiddle's motion for a
judgment notwithstanding the verdict, or, in the alter native, for a
new trial.

The Tax Cdllector cross-gpped s raisng the following issues



[11.  Whether thetrial court erred in denyingthetax collector'smotion
for summary judgment.

IV.  Whether thetrial court erredin denyingthetax collector'smotion
to dismissfor want of jurisdiction.

V. Whether thetrial court erred in denyingthetax collector'smotion
to assess costs.

DISCUSSION

|. Jury Instructions

1. InFred'sStoresof Miss, Inc.v. M & H Drugs, Inc., 725 So.2d 902, 917 (Miss. 1998),
this Court held that:

This Court has sad, "[o]n gpped, we do nat review jury indructions in isolation; rether,
they are read asawhole to determineif the jury was properly indructed.” Wallace v.
Thornton, 672 So.2d 724, 729 (Miss. 1996)(citing Peoples Bank and Trust Co. v.
Cermack, 658 So.2d 1352, 1356 (Miss 1995)). "Therefore, defects in specific
indructions do nat requirereversd ‘wheredl indructionstaken asawhadefarly—dthough
not perfectly—announcethe gpplicableprimary rulesof law." Wallace, 672 So.2d a 729
(quating Burton v. Barnett, 615 So.2d 580, 583 (Miss. 1993)).
Where ather indructions have bath farly and fully informed the jury, reversd is not warranted on gpped

for an aror inanindruction. Coleman v. State, 804 So.2d 1032, 1038 (Miss. 2002).
110. Hdde arguesthat thetrid court erred by refusing to grant jury instructions P-1 and P-5 and by
granting C-7. Thoseindructionsare asfallows

Ingtruction No. P-1

The Court indructs the Jury that the Flantiff has paid unto the Defendants as a
result of the 1997 Tax Sde, taxes and pecid assessmentsin the sum of $10,245.55 for
Parcdl No. 076134270700315 which were assessed to Willie Lee Gordon

If you believe, by apreponderance of the evidence, that the Defendant collected
or the Fantiff pad these taxes and gpecid assesaments by eror or mistake, then your
verdict shdl befor the Plantiff.

Ingtruction P-5



The Court indructs the Jury thet the Plaintiff has paid asaresult of the 1997 Tax
Sde, taxes and specid assessments in the sum of $10,24555 for Parcd No.
076134270700315 which were assessed to Willie Lee Gordon.

If you believe, by apreponderance of the evidence, that the Plaintiff, Hddle, Inc.,
peid thesetaxes and specid assessmentsby error or mistake, thenyour verdict shdl befor
the Flaintiff.

Ingtruction No. C-7

The Court indructs the Jury that Fiddle, Inc., aMissssppi for profit corporation,
the Plantiff in this suit, damsthet it isentitled to arefund of $10,245.55 for taxes which
it dams it migtakenly and erroneoudy paid. Because Hddle is the Flantiff in this suit
Hddeisrequiredto proveto you by apreponderance of theevidencethat the Defendants,
or one of them, made a midake and because of this misake Fdde migakenly or
erroneoudy paid for taxes. Preponderance of the evidence means the greater weight of
the creditableevidence. 'Y outhejury cannot just speculae or assumethat the Defendants,
or oneof them, made amigtake but rather the Rlaintiff isrequired to proveto you thejury,
by a preponderance of the evidence, thet the Defendants, or oneof them, didin fact make
amigake. The Court indructsthejury that the Defendants are not required to prove to
you thet they did not make a migake. Unless you find from a preponderance of the
evidencethat the Defendants, or one of them, in fact mede the mistake, you cannot return
avedict for the Rlantiff but rather you mugt return averdict in favor of the Defendents

Hddle was dso granted Indruction No. C-6 which Sates
The Court indructs the Jury that the Plaintiff haspaid asaresults of the 1997 Tax
Sde taxesand assessmentsin the sum of $10,245.55 for Parcel No. 076134270700315
which were assessed to Willie Lee Gordon.
If youbelieve, by apreponderance of the evidence, that Stanley A. Shannon, Tax
Coallector, or his deputy, collected from the Plaintiff these taxes and specid assessments
by error or mistakes, then your verdict shdl be for the Plaintiff.
11. Hdde contendsthet "the refusd of thetrid court” to grant jury ingructions P-1 and P-5 "denied
FHddle the opportunity of presanting to the jury for their congderation the issue of whether it was entitled
to arefund of erroneoudy paid...ad vdorem taxes”" FHddle further dlegesthat "there was sufficient facts
in the record for the jury to find that Fiddle mistakenly paid the total amount requested by the deputy tax

collector of $39,911.13 for 113 parcds of property without reviewing each of the tax recei pts presented,



and, dso, nat discovering theindusion of theparcd in FHddestotd recapts™ FHdderdiesonthefollowing
Miss. Code Ann. 88 21-33-79 & 27-73-7 to support its contention.
12. Miss. Code Ann. § 21-33-79 (2001) provides:

The tax collectors of dl municipdities are hereby authorized to refund erroneoudy-paid
privilege or ad vdorem taxespaid such muniapdities An gpplicant for such refunds sl
submit goplication to the tax collector of any such muniapdity, and if such dam befound
by the tax collector to be due, and is dlowed, then the tax collector of said municipality
sl issue a warrant to the damant and deduct the proper amounts from his next
Stlement.

113.  Miss. Code Ann. § 27-73-7 (2000) provides:

Thetax collector is authorized and empowered to refund any individud, firm or
corporation any ad vaorem, privilege or exdise tax which has been paid or collected
through error or otherwise when such person, individud, firm or corporation haspaid any
such tax in excess of the sum properly due whether paid under protest or not. Taxes
erroneoudy pad within the meaning of this section shdl indude, but not be limited to,
double payment, or overpayment, or payment on sate, United States, vacant and exempt
land, and the purchase paid for the redemption of lands erroneoudy sold for taxes

All refunds under this provison shdl be mede out of any monies collected by the
tax collector from the same source of revenue, or if such source of revenueno longer exists
the refund shdl come from the generd fund collections. The tax callector shdl issue a
warrant to the daimant and deduct the proper amounts from his next settlementt.

114.  Hdde aguesthat the soleissuefor thejury's congderation should have been whether it misakenly
paid the total tax amount on 113 parcds. FHddle contends that it should not have to prove that the Tax
Collector migakenly or erroneoudy assessad the amount of thetax owed in order to seek arefund. Fddle
arguesthat it is not necessary to prove by a preponderance of the evidence that the Tax Collector made
amidake or error in collecting the tax from FHddle in order for Fddle to recave arefund. The jury
indructions offered by Fiddle and rgected by the trid court seek to collect arefund only upon FHddles
contention of a unilaterd migtake. We find thet the jury could not have possbly found that Hddle was

entitled to arefund without determining thet the Tax Callector medeamidakeor eror in collecting thetax.



f15. Thetax and the Specid assessment was dearly owed and unpaid by Gordon when Fiddle took
over thetax ontheparcd. In order for Fddleto preval, obvioudy Fddleisrequired to establish thet the
Tax Collector some how migtakenly assgned Fddle as the purchaser of the subject parcd from the tax
sde Thejury determined thet the evidence did not support afinding thet the Tax Collector owed Fiddle
arefund. Hddedlegesthat it never reviewed the stack of tax receipts from the tax sde on August 25,
1997, in order to discover thesubject parcd until some oneand ahdf yearsefter thetax sdewhenno one
came forward to redeem the parcdl. Fiddle purchased the subject parcd for $10,245.55 and inreturnthe
derk provided Fddle with atax receipt for the parcd in question.

116. Wefind that thisassgnment of error iswithout merit.

1. Judament Notwithstanding the Verdict or New Trial

17. Hddefileditsmationfor judgment notwithstanding theverdict (IN.O.V.) ar, inthedtendive, for
anew trid which was denied by thetrid court. On August 25, 1997, the Tax Collector conducted atax
sdefor unpaid 1996 ad vaorem taxes due the City of Meridian and Lauderdde County, Missssppi. At
this sdle, goproximately 1500 to 1600 parcds were sold. Thetax sde began a 8:30 am. on August 25,
1997, and lagted until 4:30 p.m. or 5:00 p.m. thesameday. Seriousbidderswere assgned anumber and
sat inchronologicd order. Thesdewas conducted by Merchant in her capacity asdeputy derk. Sheread
eachparcd by name, the rece pt number, account number, the Specid assessment, and abrief description.
The parcd wasoffered to thefirgt numbered bidder, and if not purchased, the offer ispassed on the second
numbered bidder and so on until the parcd is purchased. Inthe event it was not purchased, it was struck
off to the State of Missssippi.

118. Merchant conducted the sdle from a computer printout of what was printed in the newspaper

advertisng the sdle of the parcdsfor unpaid taxes. Sherecorded the successful bidders assgned number



onthecomputer printout. At thecondusion of thesae, she determined the successful bidder by comparing
the number placed on the computer printout with the assgned number of the bidders. Then she ssparated
each bidder by name, totded the bidders purchase, and pulled the receipt on each of the parcds The
successful bidder was then natified and presented the tax receiptsfor dl the parcels purchased and atotal
amount owed.

119. Thepaticular parcd of property involved herein was aparcel assessed to Gordon that had anet
ad vaorem tax of $30.48, but also carried agpecia assessment of $9,542.00, together with interest, which
arose from the demoalition of a Structure and the cost assessed to the property.  The total amount was
$10,245.55. Thisparcd gopearedin Fddl€stotd stack of rece ptswhich numbered 113 parcdsand pad
by Fiddle on August 28, 1997, somethree (3) days later.

120.  Hddehadapoalicy of not bidding on 9ixteenth section property, demalitionsor gpecia assessmantts,
because gpecid assessments did not add any vaueto the property. Anitatedtified that shedid not bid on
the subject property and would not bid $10,000 on a parcd whether it had a pecid assessment or not.
She dated that the deputy derk must have written down Fddies name or bidder's number by accident
thereby causng the parcd in question to end up in FHddles tax recepts

21.  Shannon, dso, tedtified that he knew of no onewho hed previoudy paid over $10,000 for aparcd
of property that had $30.00 worth of taxes on it. Neather Shannon nor Merchant could remember this
particular parcd, nor did the Tax Collector haveany written records showing what eech bidder purchased.
122. InGeneral Tire & Rubber Co. v. Darnell, 221 So.2d 104, 105 (Miss. 1969), this Court
dated that the established rule when the Court condders whether ajury verdict should be disurbed asa
meatter of law, the Court should condder the evidence in the light most favoradle to the non-movart,

digegarding any evidence on the part of the movant in conflict with thet favorable to the non-movant, and



determine if the evidence and reasonable inferencesto be drawn therefrom woul d support averdict for the
movatt. See Paymaster Oil Mill Co. v. Mitchell, 319 So.2d 652, 657 (Miss. 1975).
723. ThisCourtinCityof Jackson v. Locklar, 431 So0.2d 475, 478 (Miss. 1983), dated asfollows:

On amation for judgment notwithsanding the verdict, the trid court must congder dl of
the evidence—not just thet evidencewhich supportsthe non-movant's case-but in thelight
and with dl reasonable inferences mogt favoradle to the party opposed to the mation. I
the factsand inferences point so srongly and overwhdmingly infavor of one party thet the
trid court believes that reasonable men could not have arived a a contrary verdict,
granting of the mation is proper. On the other hand, if there is subdtantid evidence
opposed to the mation, thet is, evidence of such qudity and weight thet ressonable and
far-minded men in the exerdse of impartid judgement might reech different condusions
the motion should be denied and the jury's verdict dlowed to sand.

24.  When atrid judge deniesa mation for INOV, this Court examines dl of the evidence, not just

evidence supporting the nor-movant's case in the mod favorablelight. C & C Trucking Co. v. Smith,
612 So0.2d 1092, 1098 (Miss. 1992). In C & C Trucking Co., this Court Sated thet:

It isonly when adirected verdict & the dose of theplaintiff's caseand againg a thedose
of the defendant’s case, would have been proper that a judgment notwithstanding the
vedict is proper. Such is not the sandard where the trid court is required to use its
discretionin granting amotion for anew trid. The variance in proof nesded to support
these mationsis easlly explained when one recognizes that a INOV terminates the case,
wheress anew trid Smply give both parties the opportunity to rditigate the controversy.

Id. a 1098-99 (citing Stubblefield v. Jesco, I nc., 464 So0.2d 47, 55 (Miss. 1984)).

125. Themation for anew trid has only been employed in "rare cases when there would be injudice
atherindlowingtheverdict tosand or ingrantingaj.n.ov.” C & C Trucking Co., 612 So.2d at 1099.
M.R.C.P. 59 authorizes atrid judgeto st asde ajury verdict and to grant anew trid asjudice requires.
A new trid may be granted "whenthe verdict isagaing the overwheming weght of the evidence, or when
the jury has been confused by faulty jury ingructions, or when the jury has departed from its oath and its

vedictisaresultfrombias, passon, andprgudice” Bobby Kitchens, Inc. v. Miss. Ins. Guar. Ass'n,



560 S0.2d 129, 132 (Miss. 1989); Griffin v. Fletcher, 362 So.2d 594, 596 (Miss. 1978); Clayton
v. Thompson, 475 S0.2d 439, 443 (Miss. 1985). Thetrid judgesdenid of arequest for anew trid will
only bereversed by the Court when such denid amountsto an abuse of thetrid judgesdiscretion. Bobby
Kitchens, Inc., 560 So.2d at 132; Maxwell v. [ll. Cent. Gulf R.R., 513 So.2d 901, 908 (Miss.
1987). ThisCourt'sreview of thetrid judgesdiscretion and authority is”limited to an inguiry whether the
ruling of thetrid judge may befairly characterized as an dbuse of disretion.” 1d. SeeDorrisv. Carr,
330 S0.2d 872, 873-74 (Miss. 1976). This Court gives substantid weight, deference, and respect tothe
deagon of thetrid judge. C. & C. Trucking Co., 612 So.2d at 1099.

126. We find that the decison of the trid court to deny Fiddle€s motion for IN.O.V. or, in the
dternative, anew trid should not be reversed. Thisassgnment of error iswithout merit.
CROSS-APPEAL

[11. Statute of Limitations

727. The Tax Cdllector argues on cross-gpped that the trid court ered in denying its maotion for
summay judgment dleging thet Hddles dam was bared by the daute of limitations The tax e
invaving the subject property washeld on August 25, 1997. Threedayslater, on August 28, 1997, Anita
peaid by check thetotal amount duefor 113 parcels. Fiddles check was presented to the bank by the Tax
Collector for payment, and the check was honored on ether September 9 or September 11, 1997. Fddle
requested the Tax Collector provide arefund by |etter deted August 17, 2000. Theredfter, Fiddle having
received no regponse filed its action on September 7, 2000. The Tax Collector filed its motion for

summary judgment which was subssquently denied by the trid court.

10



128. TheTax Collector contendsthat payment of the taxes occurred when Fddle presented its check
for payment on August 28, 1997, and therefore, it was entitled to summeary judgment asHddlesdamwas
time barred when filed on Sgptember 7, 2000. Thetrid court reasoned in its opinion asfollows

Asdaed ealier, the sole question before the [c]ourt iswhether the complaint in
this cause wasfiled timdy. The applicable Sate of limitations, § 15-1-49, MCA 1972,
cdls for an action for which there is not other gpplicable limitations period to be
commencead within three years after said cause of action has accrued.  Thus the issue
becomes, when did the cause of action for refund of the dleged erroneoudy pad taxes
accrue?

The [d]efendant assartsthat the cause of action accrued onthe date of thetax sale,
whichoccurred on August 25, 1997. The[p]lantiff assartsthat the cause of action accrued
onthedate the check was paid by the bank, which occurred on either September 9, 1997
or September 11, 1997.

Shedding light on thisissue of "acarud” isanadditiond seatute § 15-1-51, MCA
1972, which provides some guidance of legiddive intent. Section 15-1-51 dates in
pertinent part:

The gatutes of limitations hdl run in favor of the Sate, the counties, and
munidpal corporationsbeginning & thetimewhen the plaintiff firgt had the
right to demand payment of the officer or board autharized to alow or
didlow the daim sued upon (emphasis added).

Therefore, the satute of limitations contained in § 15-1-49 began to runwhen the
[p]lantiff firs hed the right to demand arefund of the dleged erroneoudy paid taxes

Theright to demand arefund for payment of erroneoudy paid taxes occurswhen
the taxesarepad. Thus, should the [p]lantiff pay with cagh, theright to demand arefund
would occur on the date of payment. However, when taxes are paid by check, afurther
issue aries of when payment actudly occurs Does is oocur when the check is Signed,
dated, ddlivered or accepted? Or doesit occur upon presentetion to thebank for payment
and payment by the bank?

InTonnar v. Wade, 153 Miss. 722, 121 So. 156 (1929), the Supreme Court
addressed the quetion of whether a defendant in an dection suit was aqudified dector.
To beaqudified dector, taxes were required to be paid on or before February 1 of the
eection year. The taxes had been paid by check on February 1 and areceipt issued by
the tax collector. The check did not dear the bank onwhich it was drawvn until February
9. The Court found that, neverthdess, the defendant was aduly qudified dector, saying:

The generd ruleisthat acheck becomesabsol ute payment of adett when

the check is paid on presentation, and, on such payment, the debot is

deemed to have been discharged from the date the check was given....

By the giving of the check, the tax obligation and the tax lien are both

11



129.
§ 15-1-51 (1995) urtil either Septerber 9 or September 11, 1997, when the bank peid the check and

debited Fddles account, wefind thet Fiddles action was brought ona timely basisand not barred by the

conditiondly discharged, the condition being the payment of the check,
and, when the check ispaid, adischarge of both thetax obligation and the
tax lien rdates back to the date of the check. 153 Miss. at 732, 121 So.
at 158.

InMoritzv. Nicholson, 106 So. 762 (Miss. 1926), the[p]laintiff paid taxeson
property to the tax collector by check. However, the tax collector did not present the
check for payment to the bank until &fter the bank failed. 1d. The Court hdd thet the
taxes were not pad by the [p]lantiff by the mere acceptance of the check by the tax
collector apayment. |d. The Court Sated that the acceptance of the check wasa most
a conditiond payment and that payment of taxes does not occur until the check is paid.
Id., s;e dso Sunflower Compress v. Clark, 172 Miss. 256, 153 So. 823 (Miss.
1934).

Therefore, thisCourt isof the opinion thet withinthe meaning of §15-1-51, MCA
1972, the taxes were not pad by the [p]laintiff until ether September 9, 1997, or
September 11, 1997, the date the bank paid the check and debited the [p]laintiff's
account. Further, the Court is of the opinion thet the [p]laintiff's cause of action did not
accrue within the meaning of 8§ 15-1-49, MCA 1972, until September 9, 1997 or
September 11, 1997, the date hefirgt had aright to demand arefund. Thus, thefiling of
the [clomplaint on Sgptember 7, 2000, wastimely and the cause of action is not barred
by the limitations period found in § 15-1-49, MCA 1972).

AsHdde had no right to demand repayment of any moniespaid asrequired by Miss. Code Ann.

Satute of limitations  Thisissue is without merit.

1130.
Hddlesdam for want of jurisdiction. Thetrid court entered its order denying the mation to dismiss on
June 12, 2001. Subsequently, the Tax Callector sought permission from this Court to filean interlocutory
aoped and filed abrief in support thereof. This Court denied the Tax Callector's petition for interlocutory

aoped onthisissue. Trid washddinthismetter beforethe Lauderdde County Circuit Court withthejury

V. Want of Jurisdiction

The Tax Collector argues oncross-gpped thet thetrid court erred indenyingitsmotionto dismiss

returning its verdict in favor of the Tax Collector.

12



81. The Tax Collector argues that Fiddle did not follow the proper procedure for bringing its dam
before the drcuit court. Fddle wrote Shannon requesting its letter dated August 17, 2000, be treated as
an application for a refund of the taxes Fddle dleged to have erroneoudy pad. The Tax Collector
contends that Fddles only avenue to crcuit court was to goped the denid of the request for a refund.
Fddle, however, filed it in dircuit court againgt Shannon as the Lauderdde County Tax Collector.
132. TheTax Calector rdies on Miss. Code Ann. § 21-33-83 (2001) and Smith v. University of
Miss., 797 S0.2d 956 (Miss. 2001). Miss. Code Ann. § 21-33-83 provides:

Any person, firm, or corporation aggrieved by the action of thegoverning authoritiesof any

munidpdlity under Sections21-33-1 through 21-33-85 shdl havetheright of apped tothe

dreuit court of the county.
However, the statutory language contained in Miss. Code Ann. § 21-33-79 and 21-33-83 does not
exdudeataxpaye'sright tofilesuit. See Chassaniol v. City of Greenwood, 166 Miss. 770, 144 So.
548 (1932).
133.  Furthermore, Smith, asrdied upon by the Tax Collector in the case sub judice, isnat goplicable
to thefacts of thiscase. Smith differsfrom the facts a hand asit involved aformer employee of adae
universty seeking rendatement of his pogtion after being terminated for excessve absentesiam and failure
to timey paformhisassgnedtasks. Smith, 797 So.2d & 958. Smith gppeded histerminaion decison
to the univeraty's Personnd Action Review Board (PARB) for afull adminigrative heering. 1d. PARB
isaquas-judidd adminidraive pand which has authority to review and overturn employment decisons

rendered by theuniversty. 1d. PARB denied Smith's goped and afirmed histermingtion. 1d. Smithdid

! The complaint waslater amended to aso include the City of Meridian and Lauderdae County,
Mississippi, as defendants.

13



not gpped the termination decison to the drcuit court by writ of certiorari pursuant to Miss Code Ann.
88 11-51-93 & -95. Id. The univergty moved to digmiss Smith Snce he did not goped. 1 d.

1134.  Smith then filed acomplaint in the Chancery Court of Lafayette County seeking rendatement to
his postion, and in the dternetive, money. 1d. a 957. The matter was tranderred to the drcuit court

where the court granted the university's mation to dismiss for lack of jurisdiction or, dternetivey, for

summary judgment based onresjudicata 1d. This Court upheld the decison of the drcuit court finding

that " Smith'sexdusiveremedy for review of the PARB'sdecison” wasto gpped the decisonto thedircuit
court by writ of certiorari. |d. a 965. Wefind that the Tax Callector's rdiance on Smith is misplaced.
135.  ThisCourt finds thet thisissue to be without merit.

V. Rule68
136. TheTax Callector filed its motion to assess codts againg Fddle pursuant to M.R.C.P. 68. The
trid court denied the motion by its order of November 26, 2001. The Tax Collector argues on cross-
apped that thetrid court ered in denying itsmoation. M.R.C.P. 68 provides

At any time morethen fifteen daysbeforethetrid begins aparty defending againg adam
may serve upon the adverse party an offer to dlow judgment to be taken againgt him for
the money or property or to the effect goedified in his offer, with cogts then accrued. If
withinten daysafter the sarvice of the offer the adverse party serveswrritten notice thet the
offer isacoepted, ether party may thenfilethe offer and notice of acceptancetogether with
proof of service thereof and thereupon the court shdl enter judgment. An offer not
acoepted shdl be deemed withdrawn and evidence thereof is not admissble exogpt in a
proceading to determine cods If the judgment finally obtained by the offeree
isnot mor e favor able than the offer, the offeree mugt pay the cost incurred after
the making of the offer. Thefact that an offer ismede but not accepted does not predude
a subsequent offer. When the ligbility of one party to another has been determined by
verdict, order or judgment, but the amount or extent of the ligbility remains to be
determined by further proceedings, the party adjudged lidble may make an offer of
judgment, which shdl havethe sameeffect asan offer made beforetrid if itisserved within
a reesonable time, not less then ten days, prior to the commencement of hearing to
Oetermine the amount or extent of lighility.
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(emphadis added).

137.  Acoording tothe Tax Collector'smotion to assess codts, an offer of judgment dated July 11, 2001,
was submitted to FHiddlein theamount of $5,000.00. Fddledid not accept the offer to settleitsdam. The
case cametotrid, with the jury returning averdict in favor of the Tax Collector, determining that Hiddle
was not entitled to receive arefund.

138. ThecommentstoM.R.C.P. 68 providethat "[r]ule68is[designed] to encourage sattlements, avoid
protracted litigation, and protect the party who iswilling to settlefrom the burden of cogtsthat subsequently
come." Thetrid court did not provide in its order of November 26, 2001, any retionde as to why the
motion should be denied. Furthermore, the Tax Collector did nat attach a copy of the offer of judgment
as an exhibit to itsmation, nor was the actud offer of judgment made part of the record on gpped. The
record does not reflect thet a reponse was ever filed by Fiddle to the Tax Collector's mation.

139.  Whilelooking soldy &t the motion to assess costs and the language of M.R.C.P. 68, the trid court
did not e in denying the mation since there was no judgment obtained by FHddle to trigger the Rule 68
cog-ghifting procedure. See Delta Air Lines, Inc. v. August, 450 U.S. 346, 101 S.Ct. 1146, 67
L.Ed.2d 287 (1981) (Fed. R. Civ. P. 68 cannot be used by prevailing defendant-offeror sncethe plaintiff-
offeree did not obtain ajudgment). Thisissue does not raise any reversble error.

CONCLUSON

140. For dl theforegoing reasons, thejudgment of thetrid court isaffirmed on direct goped and cross-
3oped.
Ml AFFIRMED ON DIRECT APPEAL AND CROSS-APPEAL.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., WALLER, DIAZ, CARLSON AND
GRAVES, JJ.,, CONCUR. COBB, J., CONCURSIN RESULT ONLY.
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