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WALLER, JUSTICE, FOR THE COURT:

1. JoeP. Spencer filed acomplaint for dameges againg the Greenwood-L eflore Airport Authority

alk/aGreenwood-L eflore Airport Board (“the Airport Authority™), the City of Greenwood, andtheLeflore

County Board of Supervisors(“the Board of Supervisors') dleging he susained damageswhilelanding his



aradt a the Greenwood/L eflore County Airport (“the Airport”). The Airport Authority filed amationto
daniss dleging that it is an entity lacking the authority to sue or be sued; therefore, Spencer could not
mantain auit agand it. Thedreuit court granted the mation to diamiss finding thet the Airport Authority
was not an "arport authority,” as defined by datute, but was an "arport board,” as defined by Satute.
After aM.R.C.P. 54(b) certification, Spencer goped sfrom thegrant of themotionto dismiss. Wereverse
and remand.

FACTS
2.  Spencer was dtempting to land his Aitts IS FA arcreft a the Airport when one of the wheds
lodged in a crack in the runway, caudng the arcraft to go into a high spead swerve and then to invert.
Soencer dlegestha helog contral of the airaraft soldy dueto the crack and that hewasflying in alawvful
and proper manner. Asaresult of the cragh, the aircraft wastotaly destroyed.
183. Hefiledacomplaint for negligence agang the City of Greenwood, the Airport Authority, and the
Board of Supervisorsfor falure to properly mantain the runway a the Airport. In its motion to dismiss,
the Airport Authority contended that it is by definition an "airport board," as opposed to an “arport
authority,”" and therefore, may not be sued pursuant to Miss. Code Ann. § 61-5-37 (Rev. 1996). The
Airport Authority aso contends that becauseit is neither agovernmenta entity nor apalitical subdivison,
the Missssippi Tort Clams Act, Miss Code Ann. 88 11-46-1 to -23 (2002), is not gppliceble.
. Spencer, on the other hand, arguesthat the Airport Authority isagovernmenta entity that can be
sued. Furthermore, he argues that, as dlowed by Miss. Code Ann. § 11-46-16 (2002), the Airport
Authority has$6 millionininsurance coveragefor such accidents, wel morethan Spencer's$75,000daim.

DISCUSSION




B.  Thefirdissueraisad inthegpped iswhether thecrcuit court'sdismissal wasgranted per M.R.C.P.
12(b)(6) or M.R.C.P. 56. Spencer contendsthat thedircuit court granted the Airport Authority adismissa
pursuant to M.R.C.P. 12(b) and that the mation to dismiss should properly have been treeted asamation
for summary judgment, Snce evidence outsde of the pleadings was atached to the mation to dismissand
the response thereto. Arnona v. Smith, 749 So. 2d 63, 65 (Miss. 1999). Spencer dso dams tha if
the drcuit court had ordered a summary judgment dismissl, then the evidence in this case, induding the
purchase of lighility insurance and the joint resolution, was effectively ignored and dismissal wes likewise
improper.

6.  Becauseacopy of the resolution which crested the Airport Authority was atached to the motion
to dismiss, the mation to dismiss should have been converted into a mation for summery judgment under
M.R.CP. 12(b).! Jones v. Regency Toyota, 798 So. 2d 474, 475 (Miss. 2001); Walton v.
Bourgeois, 512 So. 2d 698, 700 (Miss. 1987). We review orders granting or denying motions for
summary judgment de novo and examine dl evidentiary matters such asadmissonsin pleedings answers
to interrogatories, depostions and afidavits Miss. Farm Bureau Cas. Ins. Co. v. Britt, 826 So. 2d
1261, 1263 (Miss. 2002); Stewart ex rel. Womack v. City of Jackson, 804 So. 2d 1041, 1046

(Miss. 2002). The evidence mugt be viewed in the light most favorable to the party againg whom the

IM.R.C.P. 12(b) provides as follows:

If, on amotion to dismiss for failure of the pleading to state a claim upon which relief can be
granted, matters outside the pleading are presented to and not excluded by the court, the
moation shdl betreated as one for summary judgment and disposed of as provided in Rule 56,
and al parties shdl be given reasonable opportunity to present all material made pertinent to
such motion by Rule56. . . .



motion has been made. Britt, 826 So. 2d a 1263; Leslie v. City of Biloxi, 758 So. 2d 430, 431
(Miss. 2000).
l. WHETHER THE CIRCUIT COURT ERRED BY

FINDING THAT THE AIRPORT AUTHORITY

COULD NOT BE SUED AND WHETHER THE

AIRPORT AUTHORITY IS SUBJECT TO THE

MISSISSIPPI TORT CLAIMSACT.
7. TheAirport Authority contendsthet it is a“joint airport board" cregted by joint resolution of the
City of Greerwood and of the County of Leflore pursuant to Miss. Code Ann. 88 61-5-33t0-41 (1996),
and not an "arport authority” pursuant to Miss. Code Ann. 88 61-3-1 to -85 (1996). A "joint arport
board" iscreated by "two or more public agencies™ Miss Code Ann. 8 61-5-35 (Rev. 1996). A "public
agency” isdefined asamunicpdity or any agency of the sate government and of the United States. Miss
Code Ann. § 61-5-33 (Rev. 1996). A "munidpdity” is defined as "any county, dty, village, town,
supervisorsdidrict or supervisorsdigricts” Miss. Code Ann. 8 61-5-3(d) (Rev. 1996).
8.  TheAirport Authority further contendsthat Snceitisa”joint arport board" and Miss Code Ann.
8 61-5-37 (1996), the gatute which grants express powers to joint airport boards, does not confer the
cgpadity to sue or to be sued, it isimmune from Spencer's lawauit.
9.  Thedrcuit court Imply ruled that, under the joint resolution thet created it, the Airport Authority
ocould only function & the discretion of the City of Greenwood and Leflore County and thet it could not be
sued. Also, Miss. Code Ann. § 61-5-39 (1996), which ligsthe powersof ajoint airport board, does not

indude the traditiond powers of alegd entity. The drcuit court further ruled that the MTCA does not

goply to joint arport boards snce joint arport boards arenot specificdly ligedin Miss CodeAnn. § 11-



46-1(i),? and that the Airport Authority wasnot abody politic, not abody corporate, and not responsible
for governmentd activities

110.  To the contrary, we find thet the Greawood/Leflore Airport Authority isagovernmentd entity”
under the MTCA. According to the MTCA, “[g]lovernmentd entity means and indudes the date and
palitical subdivisonsas herein defined.” Miss. Code Ann. § 11-46-1(g). Under Miss. Code Ann. § 11-
46-1(i), a"palitical subdivison meansany body palitic or body corporate. . . regponsblefor governmenta
activities" Miss. CodeAnn. § 61-5-47° ecificaly providesthat the exercise of power by ajoint arport
board condtitutes a "' public and governmentd function|], exerdised for a public purpose, and [ metter of

pudlic necessty.” It is dear, therefore, that a joint arport board which exercises powers which are

’Miss. Code Ann. § 11-46-1 (2002) providesin pertinent part:

(i) "Politicd subdivison" meansany body palitic or body corporate other than the
date repongble for governmentd activities only in geogrgphic aress smdler then that of
the date, induding but not limited to any county, municipdlity, schod digtrict, community
hosoitd . . ., arport authority or other insrumentdity thereof, whether or not such body
or indrumentdity thereof has the authority to levy taxes or to sue or be sued in its own
name.

3Miss. Code Ann. § 61-5-47 (1996) provides asfollows

The acquigtion of any lands for the purpose of establishing arports or other ar
navigation fadilities, the acquigtion of any arport protection privileges, the acquistion,
edablishment, condruction, enlargement, improvements, maintenance, eguipment and
operation of arports and other ar navigation fadlitiesby any munidpelity or municipdlities
of this date, separatdy or jointly, and the exercise of any other powers granted in the
Municipd Airport Law to any arport board, joint board or authority are hereby declared
to be public and governmentd functions, exercised for a public purpose, and matters of
public necessity. Such lands and other property and privileges acquired and used by the
munidpdity in the manner and for the purposes enumerated in said law shdl and are
hereby dedared to be acquired and used for public and governmentd purposes and asa
meatter of public necessity.



declared to be public and governmentd functions, exercised for a public purpose, and metters of public
necessity, as doesthe Airport Authority in this case, isa "paliticd subdivison" under 8 11-46-1(i) (“any
body palitic or body corporate other than the Sate responsblefor governmentd activities'). Sections61-
5-33 to -41, which specificadly apply to joint arport boards, should not be read in a vacuum, and other
aviation datutes do indeed goply to joint arport boards. Section 61-5-47 expliatly Saesthat it goplies
to "any arport board, joint board or authority.”
11.  Infurther evidence of the Legidaures intent to subject joint arport boards to the MTCA, an
amendmant to § 61-5-47 was effective on October 1, 1993, the same date that the MTCA became
goplicable to the gate's palitical subdivisons. The amendment ddeted a portion of § 61-5-47 which
formerly reed asfollows
No action or suit sounding in tort shdl be brought or maintained

agand the dae or any municipdity thereof, or the officars, agents,

servants of employess of the date or any muniapdlity thereof, on account

of any act done in or aout the condruction, maintenance, enlargemeatt,

operdion, superintendence or management of any arport or other ar

navigetion fadility.
This amendment to § 61-5-47 was part of an act which amended the MTCA and meade conforming
amendmentsto other datutes, induding § 61-5-47. 1992 Miss Lawsch. 491. Thus it isdear thet the
provison which gave immunity to "any arport board, joint board or authority” was superceded by the
adoption of the MTCA.

2. Govenmentd actions under the MTCA are those which are performed pursuant to the act of

datute or areamétter of public necessty. Thomasv. Hilburn, 654 So. 2d 898, 900 (Miss. 1995). The



Airport Authority can not escape ligility by merdy assarting thet it is redly an "arport board."  Airport
boards, dthough not specificaly listed, are by definition subject to the MTCA.
. WHETHER THE AIRPORT AUTHORITY'S

PURCHASE OF LIABILITY INSURANCE IS

RELEVANT.
13.  Spencer contends that the $5 million insurance policy purchesed by the Airport Authority is
evidence that it was aware that it had the power to be sued. Spencer argues thet the Airport Authority,
dueto its purchase of lidhility insurance, should be equitably estopped from raisng defenses thet assart it
isimmune from lawauit.
f14. Wefind that the purchase of lighility insurance does not subject the Airport Authority to ligbility
auits and the potentid lighility of the Airport Authority is not a function of its insurance coverage. The
MTCA, not an insurance palicy which may be purchasad, governs to what extent governmentd entities
have potentid lidhility. L. W. v. McComb Separate Mun. Sch. Dist., 754 So. 2d 1136, 1144-45
(Miss 1999) ("Miss. Code Ann. § 11-46-17(4) dlowsfor the purchase of insurance by asovereignwhich
thencoversdamsin excessof theamountsset by Miss Code Ann. § 11-46-15 to theextent of thepalicy.
This provison doesnat limit theexd usonsor exemptionsenumerated in Section 11-46-9.") Thepurchase
of insurancewasrdevant prior totheadoption of the MTCA, see, e.g., L. W., 754 So. 2d at 1143 (Prior
to the enactment of the MTCA, a defendant sovereign was estopped from asserting sovereign immunity
if it had purchased a public ligaility palicy), but now the purchase of insurance is not rdevant to theissue

of whether agovernmentd entity issubject totheMTCA. See, e.g., McGrath v. City of Gautier, 794

So. 2d 983, 986 (Miss. 2001) ("The purchase of insurance by a governmenta entity covers damsin



excess of the gatutory cap. It does not limit enumerated exdusions or exemptions from the waiver of
overegn immunity.”).

CONCLUSON

115. The Leflore County Circuit Court erred in finding that the Greerwood/L eflore Airport Authority
was nat a"governmentd entity”" under theMissssppl Tort ClamsAct. Thedircuit court'sdismiss of the
Airport Authority istherefore reversed, and this case is remanded for further proceedings in accordance
with thisgpinion.
M16. REVERSED AND REMANDED.

PITTMAN, CJ.,SMITH, PJ.,COBB, EASLEY AND CARLSON, JJ.,CONCUR.

DIAZ,J.,CONCURSWITH SEPARATEWRITTEN OPINIONJOINED BY McRAE,P.J.,
AND GRAVES, J.

DIAZ, JUSTICE, CONCURRING:

M17. Whilel agreewith the mgarity'sfind decisoninthiscaseto reverseand remand, | do nat join the
mgority'sholding that theinsurance policy owned by the airport was not evidencethat Airport wasaware
it could sue or be sued. For thisreason aone, | respectfully write separately from the mgority.

M18. Beforethe MTCA was adopted, the purchase of insurance was consdered rdlevant when a
governmentd entity daimed soveregn immunity. In fadt, it estopped the entity from assarting sovereign
immunity. L.W. v. McComb Separate Mun. Sch. Dist., 754 So.2d 1136, 1143 (Miss. 1999). The
mgjority continuesfurther to dteM cGrathv. City of Gautier, 794 So.2d 983, 986 (Miss. 2001), which
dates, "[t]he purchase of insurance by agovernmentd entity coversdamsin excess of the Satutory cap.

It does nat limit enumerated exdusons or exemptions from the waiver of sovereign immunity.”



119. The mgority correctly states that Snce the adoption of the MTCA an entity's mere purchase of
insurance, does nat waiveits soveragnimmunity (up to the sautory limit). But themgority overlooksthe
fact thet the Airport tried to daim that it was not ableto sueor be sued. Whilethe Airport might have been
immuneto ligbility to acatan extent because of the MTCA, it anticipated the fact thet it could be sued
above thisamount of protection afforded by the MTCA and purchased insurance for further protection.
The fact thet it owned thisinsurance is evidence thet it believed it could be sued.

McRAE, P.J., AND GRAVES, J., JOIN THIS OPINION.



