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LEE, J., FOR THE COURT:
PROCEDURAL HISTORY AND FACTS
1. Gloria Vance Byars and William S. Byars, J. were married February 12, 1966, had two
daughters, and then separated on October 30, 1990. On March 12, 1993, the chancdllor granted William
adivorceonthe grounds of irreconcilable differencesand awarded Glorialump sum dimony. William later
filed a petition for modification of the divorce decree in the Chancery Court of Calhoun County. On

December 10, 2001, the chancdllor granted the petition and terminated William's obligation to pay aimony



to Gloria Gloria gppedsto this Court assarting the following issues: (1) her lifestyle did not warrant the
termination of dimony payments; (2) even if a change was warranted, the chancellor committed error in
determining that William's duty to pay dimony was terminated rather than suspended. Finding that the
chancellor abused his discretion in finding that Glorias lifestyle warranted a change in dimony payments,
we reverse and render.

DISCUSSION OF ISSUES

|. DID THE CHANCELLOR ERR IN TERMINATING ALIMONY PAYMENTSDUE TO
GLORIA'SLIFESTYLE?

2. With her fird issue, Gloria contendsthat the chancdllor erred in terminating her dimony payments.
Specificdly, Gloria clams that her current relationship is not the type of relationship described in the
Separati on agreement that would cease dimony payments. The pertinent section of the property settlement
agreement isasfollows.

Husband shdl be relieved of the obligation to pay any monthly indalment due & any time

wife shdl be lawfully married, or carry on alifestyle with another man so asto afford sad

man sexud exdugvity and the benefits of marriage without ceremonia endorsement. . . .
113. In dimony cases, the chancdllor is afforded wide discretion, and we will not reverse his decison
on gpped unless he was manifedtly in error in his fact finding and abused his discretion. Armstrong v.
Armstrong, 618 So. 2d 1278, 1280 (Miss. 1993). Appdlate courts need only to determine if the
chancellor's decision was supported by credible evidence. Leev. Lee, 798 So. 2d 1284 (122) (Miss.
2001).
14. The Mississippi Supreme Court has stated that in cases where the payor spouse seeks termination

of aimony payments to the recipient ex-gpouse on the grounds that the recipient ex-gpouse is engaged in

asexud reationship with another or cohabiting with another, then the only issue properly before the court



iswhether the ex-spouse receives financia support from the partner/cohabitant and not the mora aspects
of such rdaionship. Hammonds v. Hammonds, 641 So. 2d 1211, 1216 (Miss. 1994). Therefore, the
court must determine whether there has been a materia change in circumstances since the divorce to
subject the spousal support to modification. 1d. at 1215. InEllisv. Ellis, 651 So. 2d 1068, 1074 (Miss.
1995), the Missssppi Supreme Court, pursuant to Hammonds, reversed and remanded to determine
whether the recipient ex-wife wasin fact cohabiting, whether she was being supported by her lover (and
vice versa), and whether her financial needs had changed.

5. In the present casg, it is clear from the record that Glorids lifestyle did not provide her boyfriend
withthe benefits of marriage without ceremonia endorsement. Gloriatestified that she had never lived with
her boyfriend, that they had two separate lives, and that she had no plansto marry or moveto be near him.
In fact, Gloria lives in Batesville while her boyfriend lives in Grenada. Gloria further tetified that her
boyfriend does not help her maintain her home or pay bills, that they do not own any assets together, and
that they have never commingled any of their finances. From the evidence before the chancellor, we find
it a stretch to conclude that Glorias boyfriend received the benefits of marriage without the ceremonid
endorsement. The chancellor's comment about thiswasthat once Gloria"became sexudly activewith one
men, that was about the same as a marriage.” Finding that the chancellor abused his discretion in
determining that Glorias sexud relationship amounted to a marriage, we reverse and render.

I1. DID THE CHANCELLOR ERR IN DETERMINING THAT WILLIAM'S ALIMONY
PAYMENTS TO GLORIA SHOULD BE TERMINATED RATHER THAN SUSPENDED?

T6. Finding that the chancellor erred in terminating the dimony payments, we find this issue to be

without merit.



17. THE JUDGMENT OF THE CHANCERY COURT OF CALHOUN COUNTY IS
REVERSED AND RENDERED. COSTS OF THIS APPEAL ARE TAXED TO THE
APPELLEE.

McMILLIN,C.J.,KING,P.J.,BRIDGES, THOMAS,MYERSAND CHANDLER, JJ.,
CONCUR. IRVING, J.,DISSENTSWITH A SEPARATE WRITTEN OPINION JOINED BY
SOUTHWICK, P.J. GRIFFIS, J., NOT PARTICIPATING.

IRVING, J., DISSENTING:

118. The mgority finds, without expresdy saying so, that the chancellor abused his discretion in
determining that Gloria had violated a provision in her separetion agreement which relieved William of his
obligation to pay any monthly dimony ingtalment dueto Gloriaif:

[Glorig shdl be lavfully married, or carry on a lifestyle with another man so as to

afford said man sexual exclusivity and the benefits of marriage without ceremonial

endorsement or cohabits with another femae under such circumstances so as to afford

that femde sexud exclusvity and the benefit of a same sex commitment.

(emphags added). In addition to the above provision, the agreement aso contained this provision: "Wife
shdl properly report to Husband dl lifestyle changes so asto enable Husband to determine hisentitlement
to suspension of payments.”

T9. Given the restraints on appellate review of achancellor'sfinding— that is, that the appd late court
will not reverse achancellor unless hisfindings are clearly erroneous or an abuse of discretion is shown —
| believe the mgority errsin reverang and rendering the chancellor'sdecison. Therefore, | am compelled
to dissent, but | do so with deference to the very plausible position embraced by the mgority.

910.  In reaching his decison, the chancdlor acknowledged the difficulty he faced in attempting to

decipher the parties intention from the very poorly-drafted separation agreement which encompassed the

gpecific provison in question.  Asto the provison in disoute, the chancellor observed:



| wish it was more explicit, but it's not. I'vegot to takewhat ishere and the testimony that
came before the Court and try and do what is right and whet is lawful in my opinion.

* k% *x %

What do they mean by the benefits of marriage and the benefits of marriage[sic]? | dont
know. The mainthing that this Court can seeisthat they -- they aretrying to limit the wife
as to what she can do.

* k% *x %

Everything in this Paragraph 4 (B) refers to her being the exclusive sexud partner of a
sgngle man or asinglewoman and the benefits of marriage. The Court interpretsthat to be
the sexud activities of a couple under the guise of matrimony or marriage.

* k% *x %

| think thisiswhat the husband and wife are trying to get at in this separation agreement.
| wishitwasmoreclear. | think they aretrying to say that once she became sexudly active
with one man that, that was about the same as marriage. They didn't put it in those terms
but | think that iswhat they were trying to say.

| am unable to embrace the naotion that the chancdlor has abused his discretion or that his

interpretation of what the parties meant by the provision is clearly erroneous.

Before discussing the evidence, | think it is gppropriate to point out that when William and Gloria

executed the separation agreement to obtain their irreconcilable differences divorce, they were both
represented by attorneys. Therefore, it cannot be legitimately argued that Gloria was overreached, and
there is no evidence of fraud in the execution of the agreement. The agreement was gpproved and made

apat of the find judgment whenthe divorce was granted. Upon this occurrence, the parties were bound

by the bargain they had struck.

InBell v. Bell, 572 So. 2d 841 (1990), our supreme court stated the following:

Wetakeit asestablished that settlement agreements entered into by divorcing spousesand
judicidly approved under our Irreconcilable Differences Act, Miss. Code Ann. § 93-5-2
(Supp. 1990), become a part of the decree and enforceabl e as such asthough entered by



the court following contested proceedings. Co-existing with this view is the redity that

such agreements are frequently the product of arms length bargaining and thus are in the

nature of court-gpproved contracts . . . . In property and financia matters between the

divorcing spouses themsdlves, there is no question that, absent fraud or overreaching, the

parties should be adlowed broad latitude. When the parties have reached agreement and

the chancery court has gpproved it, we ought enforce it and take as dim aview of efforts

to modify it, asweordinarily do when persons seek relief from their improvident contracts.
Id. at 844 (citations omitted).
714. Asthe chancellor observed, the agreement was poorly written. The chancellor, however, was
obligated to enforceit in accordance with its terms and conditions. In hisrole asinterpreter and enforcer
of the agreement, the chancellor concluded that "there has been achange of circumstances under theterms
of the agreement [and)] that the dimony that William S. Byars, J. isrequired to pay to GloriaVance Byars
is hereby terminated because of the sexud activity asenumerated intheir fina decreefor divorce” | now
turn to adiscusson of the evidence which the chancellor considered.
115. Gloriatedtified thet beginning sometime after March 1999, and continuing through the date of the
hearing, December 10, 2001, she had had sexud intercourse only with one man. The following colloquy
iswhat the record reflects on this point:

Q. Now, Mr. Ratliff then became divorced in 1999; isthat correct?

A. Correct. March of '99.

Q. From Nancy Ratliff?

A. Correct.

Q. And | believe weve had adepositionin this, and you said at that time you became
-- you had asexua involvement with him; isthat correct?

A. After that fact. After that.

Q. March of 1999?



A. Right.

* k% % %

Q. And it's been on -- it's been an exclusive relationship with him to this date; isthat
correct?

A. I've been seeing him exclusive -- well, I've-- | -- | saw one-- oneguy Pat Tribble
one night, | don't remember the time frame off hand. But as far as the sexud
exclusgvity it's been with him since that time, yes.
From Glorias own testimony, it is clear that she had carried on alifestyle with another man so asto afford
sad man sexud exclusivity. The next questionis: what did the parties mean by the phrase, "and the benefits
of marriage without ceremonid endorsement”?
716. Therecord reflects, without contradiction, that Gloriahad been Robert's constant companion since
1999 and had taken saverd tripswith him, including two trips to Mardi Gras, atrip to Hawaii, a trip to
Antigua, a trip to Branson, Missouri, and a trip to Nashville to the National Water Well Association

convention. Thesetrips lasted several days, and on each of the trips, Robert and Gloria shared the same

bed. Additiondly, Gloria tedtified that she and Robert made numerous trips together to various casinos.

17. Themgority does not clearly identify the benefits of marriage that were not bestowed on Robert
Earl by Gloria. Apparently, however, themgjority doesnot consider the constant companionship, provided
to Robert Earl by Gloria, a benefit accorded by marriage, or if so, only asingular benefit. Or, perhgpsthe
magority views the fact that Gloria and Robert Earl do not share living quarters together (she lives in
Baesville and he in Grenada), irrefutable evidence that Gloria has not provided Robert Earl with the

benefits of marriage.



118. Clearly, there are stuations in which unmarried persons live apart but enjoy the benefits of
marriage. Therefore, whileliving together is certainly abenefit of marriage, thefalureto live together does
not preclude a finding that parties living separate and gpart cannot and do not enjoy other benefits of
marriage.

119. The mgority observesthat Robert Earl does not help Gloria maintain her home or pay her hills.
| fail to seetherdevance of thisfact because the proscription in the separation agreement isagaing Glorias
actions, not the actions of the man with whom she may become involved. The mgority aso notes that
Gloriaand Robert Earl do not own any assets together and have never commingled any of ther finances.
While it istrue that some married couples buy property together and share asingle bank account, | do not
find that the failure of these parties to behave accordingly is outcome determinative of whether Glorias
boyfriend has received some benefits of marriage.

120. Surdy, there are many intangible benefits of marriage, such asemotiond bonding, companionship,
and mutua counsdling, to name afew. | do not believe we should be limited in our view, as to what
condtitutes the "benefits of marriage.” In this modernculture of changing socia norms and mores, couples
areincreasngly credtivein finding waysto regp the benefits of marriage without making thetrip to the ater
or necessarily physicdly living with each other. Further, what may be considered a benefit to one couple
may not be consdered a benefit to another and vice versa, depending on their respective Stuations,
induding ther professond and financid standing. For example, there are many married women, in control
of their own finances, who do not perform thetraditiona tasksof cooking, washing, ironing, etc. and would
congder it an affront to them to suggest that their contribution to the marriage mugt include these traditiona
tasks. My point is, while there are things that are traditiondly congdered benefits of marriage, the benefit

ligt is much more expansve. | believe the mgority istoo limited in its view in this regard.



921. 1 conclude by returning to the chancdlor's view of this matter. As previoudy observed, hisview
was that the parties, in the agreement, were focusing on cutting off Glorias right to dimony if she entered
into a sustained monogamous sexud relaionship. While it may be that the provison in question
contemplates more than that, | cannot say that his finding inthisregard isclearly erroneous. 1t washiscal
to make, and we, dtting as a reviewing court, do not have the prerogative to set asde his finding just
because we might have decided the issue differently had we been in his place. Richardson v. Riley, 355
S0. 2d 667, 668 (Miss. 1978). And evenif the chancellor erred with respect to hisconclusonthat Glorias
sexud activity was the triggering mechaniam for the interruption of William's dimony obligations, | believe
the record is sufficient to conclude that Gloria has afforded her lover sufficient benefits of marriage to
warrant a change in William's dimony obligations.

922. | would therefore affirm the chancellor's finding that there has been a change of circumstances.
However, | would reverse and remand for the chancellor to determine to what extent William's obligation
to make aimony payments should be suspended rather than terminated. | believe the provisons quoted
a the beginning of this dissent compe this result.

SOUTHWICK, P.J., JOINSTHIS SEPARATE OPINION.



