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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1.  After two hearings before the Alcoholic Beverage Control (ABC) Division of the
Mississippi State Tax Commission, the solicitor's permit of D.J. Koenig & Associates, Inc.
was suspended for one month. The Madison County Chancery Court ultimately affirmed
the suspension. Koenig appeal sto this Court arguing that the Commission had no authority

to suspend its permit, the evidence was not clear and convincing, proper notification of the



charges was not received, the Commission improperly amended the indictment, and the
penalties assessed were inappropriate.

712.  Wefind that Koenig acted in total derogation of the authority granted to the ABC
pursuant to Miss. Code Ann. § 67-1-37(b) by defying the cease and desist letter and
continuing to sell the itemsin question. For thisreason, we affirm the chancery court.

FACTS

13.  LaguitaKoenig, 49% owner of D.J. Koenig & Associates, Inc. ("Koenig"), and her
son, Bill Hawks, the general manager of Koenig, solicited orders of and sold to Mississippi
package retailers items such as cherries, olives, beans, wine re-corkers, and flasks. Dave
Koenig, 51% owner of Koenig, testified that the itemswere sold under the assumption that
they were considered mixers pursuant to ABC Regulation No. 54. After learning of these
sales, the ABC Division of the Commission ("the ABC") sent a cease and desist letter to
Koenig on August 17, 2000, informing it that items, including, but not limited to, cherries,
olives, wine re-corkers and flasks, are not salable by package retailers and that ABC
Regulation No. 54 requires ABC approval of such items prior to sale. Documents and
testimony induced from Dave Koenig indicated that Koenig continued to sell theitems after
receiving the cease and desi st | etter from the ABC because K oenig had decided for itself that
the cherries, olives and beans were mixers and were legal because other stores had been
selling them for sometimewith no objectionfromthe ABC. On September 6, 2000, Koenig

was notified by certified mail that a hearing would take place on November 1, 2000. On



September 13, 2000, Koenig was notified by certified mail that the hearing was changed to
November 15, 2000.

4.  Thehearing letter stated that a determination would be made as to whether Koenig
violated (1) ABC Regulation No. 54; (2) Miss. Code Ann.§ 67-1-57(a) by compromising
the trust reposed in him by misleading and/or encouraging the sales contrary to Miss. Code
Ann. 8§ 67-51-1(b) and Regulation No. 54; and (3) Miss. Code Ann. § 67-51-1(a) based on
Koenig'sprior conduct. Astothe prior conduct, the hearing letter noted incidents occurring
in 1997 and 1995. In 1997, Koenig sold a non-alcoholic wine based product to package
retailerswithout first obtai ning written permission, seemingly inviolation of Regulation No.
54. According to the ABC, Koenig received a warning and was placed on notice that the
regulation required written approval prior to selling non-alcoholic products to package
stores. In 1995, Koenig was found in violation of ABC Regulation No. 33 and was fined
for failing to file timely reports of distribution samples and for failing to follow proper
procedures for shipment and labeling of sample distributions. The hearing letter noted that
the items at issue included, but were not limited to, cherries, olives and beans. On
November 9, 2000, aletter was sent to Koenig confirming a conversation the day beforein
which Koenig was informed that the sale of flasks would be discussed at the hearing.

November 15, 2000, Commission hearing

5.  The Commission found that from May to August of 2000, Koenig sold cherries,
olives, beans, and flasks to package retailersin violation of Miss. Code Ann. § 67-1-51(b)

and ABC Regulation 54. The Commission further found that Koenig misrepresented to



package stores that these items were authorized as"mixers" pursuant to 8 67-1-57(b). The
Commission'sorder stated that K oenig was aware of the regulatory procedure for obtaining
prior approval of itemsfor salein package stores and that Koenig had previously indicated
anunwillingnessto follow proper procedures. The Commission concluded that Mr. Koenig
violated Miss. Code Ann. § 67-1-57 (a) by compromising the trust reposed in him through
repeated disregard of the alcoholic beverage laws and regulations.

6. TheCommission ordered suspension of Koenig'spermit for onemonthand probation
for oneyear. Koenig was also prohibited from receiving remuneration from any company
for salesmade during the suspension period and from having any contact with any permittee,
manufacturer or wholesaler doing business in Mississippi. Koenig timely appealed the
Commission's order to the Chancery Court of Madison County.

Appeal to Madison County Chancery Court

7.  Chancellor Lutz reversed and remanded the case finding that Regulation No. 54
applies to package retailers not solicitors and was improperly applied to Koenig, that the
trust reposed languagein 8 67-1-57 appliesto those seeking to qualify for apermit, and that
the Commission exceeded its authority by applying Regulation No. 54 to Koenig because
it only grants the Commission the power to revoke or suspend a retailer's permit, not a
solicitor's permit.  The Chancellor aso noted that the Commission contended at the
administrative hearing at the chancery court appeal that Koenig solicited retailers to sell

flasks but that charge was not included in the indictment against K oenig and was objected



to at theadministrative hearing. The Chancellor held that sincetheactionispenal in nature,
the Commission erred in allowing the amendment of the indictment at trial.

18.  Further, the Chancellor found that the evidence was not sufficient to support the
finding that Koenig violated thetrust reposed init. Specifically, the Commission produced
onewitnessthat stated that Mrs. K oenig said the ABC authorized the sale of cherries, olives
and beans. The only other witness stated that Mrs. Koenig told him the items were mixers,
not that they were legal or had been approved by the ABC. Koenig produced 84 affidavits
and several witnessesfrom package retail ersthroughout Mississippi who stated that Koenig
did not represent that the items were legal to sell. Koenig also presented witnesses who
testified to its reputation and fitness for the trust reposed in it as a solicitor.

19.  TheChancellor further agreed that Koenig did not haveto provethat cherries, olives,
and spiced beans are "mixers' under Regulation No. 54 and that the Commission "altered
the previous definition of mixers found in Regulation No. 54 and applied it in a post hoc
manner." Chancellor Lutz noted that this Court has stated, "[ambiguities in a regulation
should be construed against the agency wherethe agency seeksto apply itsinterpretation on
a post hoc basis and the regulated party has already adopted and abided by a reasonable
interpretation.” State v. Beebe, 687 So.2d 702, 707 (Miss. 1996).

110. After reviewing al of the applicable laws, the evidence and the testimony, the
Chancellor found that the Commission exceeded its authority and abused its discretion in
suspending the solicitor's permit. He also found that the Commission only has the express

authority to grant, and by the same token to deny, a solicitor from acting as a salesman,



soliciting orders, and promoting products, and therefore the Commission's order exceeded
itsauthority in barring Koenig from contacting al coholic beverage permittees, wholesalers,
or manufacturers. Miss. Code Ann. 8 67-1-51(d).
On remand to the Commission

111. After Chancellor Lutz's order was filed, the Commission issued a certified letter to
Koenig on February 15, 2001, informing it of ahearing set for March 15, 2001. Thehearing
was changed to April 2, 2001. The additional charge of lack of control of Koenig's
employeesin violation of Regulation No. 31 wasraised and flasks, pourers, wine stoppers,
wine preservers, shot glasses and sure-shotswere added to thelist of itemswhich areillega
to sell to package retailers. Thetime period of the violations was also extended from June
to August of 2000 to May to September of 2000. The Commission ultimately found Koenig
in violation of all charges and again ordered a one-month suspension, one-year probation,
and no remuneration from any company for sales made during the suspension period.! The
Commission also ordered the ABC to notify all manufacturers and wholesalers represented
by Koenig and all other permittees of the decision and penalties imposed.

Second Appeal to the Madison County Chancery Court
712. Chancellor Lutz affirmed the Commission's second order dated April 4, 2001. The
Chancellor opined that the Commission properly framed theviol ation in the context of Miss.

Code Ann. 8 67-1-37 and that the evidence and testimony at the second hearing established

! Although the Chancellor inadvertently stated that he "reversed and rendered” regarding the remuneration issue, it is
clear from the record that he and the Commission both agreed that Koenig should receive no remuneration for sales made during

the suspension month.



the alegations. Additional witnesses, including Dave Koenig's secretary, provided
testimony showing Mrs. Koenig's misrepresentations to package retailers. The Chancellor
found that the evidence and testimony presented established sufficient cause to support the
suspension. Koenig filed a motion to alter or amend the judgment which was denied.
Koenig timely appealed to this Court.

DISCUSSION

113. Ourreview of decisionsrendered by theMississippi State Tax Commissionis limited
to whether the administrative agency's decision was supported by substantial evidence, was
arbitrary or capricious, was an abuse of the agency's discretion or was a violation of a
constitutional or statutory right. Miss. State Tax Comm'n v. Jenkins, 624 So.2d 91, 92
(Miss. 1993); Miss. State Tax Comm'n v. Package Store, I nc., 208 So0.2d 46 (Miss. 1968).
We will not substitute this Court's judgment for that of the agency when the findings are
supported by substantial evidence. State Bd. of Psychological Examiners v. Coxe, 355
S0.2d 669, 671 (Miss. 1978). The Commission cross-appealed. However, becausewe have
addressed itsissues in the direct appeal we will not separately discussit.

l. WHETHER THE COMMISSION HAS AUTHORITY TO
PENALIZE KOENIG FOR THE ALLEGED ACTIONS.

114. The Alcoholic Beverage Control Division ("ABC") isadivision of the Mississippi
State Tax Commission ("Commission”). The Commission is the exclusive wholesaler for
alcoholic beverages in Mississippi. Miss. Code Ann. 8 67-1-41. The Legidature has
prescribed various permits for alcoholic beverage related businesses. In order to sell

unopened alcoholic beverages, not to be consumed on the premises, in a store at retail, a



package retailer's permit must be obtained. Id. § 67-1-51(b). Liquor manufacturers or
producers send sales persons to retail stores to promote their brands and convince the
retailersto carry their products. Thispracticerequiresasolicitor'spermit. 1d. 8 67-1-51(d).
Koenig has had a solicitor's permit since 1982.
115. The Commission has the power and duty

[tjo revoke, suspend or cancel, for violation of or

noncompliancewiththeprovisionsof thischapter or thelaw the

production and sale of native wines, or any lawful rules and

regulations of the commission issued hereunder, or for

sufficient cause, any permit issued by it under the provisions of

this chapter.

Id. §67-1-37(b).

Before a permit isissued the commission shall satisfy itself. .

.that . . . each of its principal officers and directors, is of good

moral character and, in addition, enjoysareputation of being a

peaceable, law abiding citizen of the community in which he

resides, and is generally fit for the trust to be reposed in him..."
Id. 8 67-1-57(a) (emphasis added).
116. The Commission submitted in its second order that if the permitteefailsto maintain
thequalificationsset forthin 8 67-1-57(a), the Commission isauthorized to revoke, suspend
or cancel the permit pursuant to 8 67-1-37(b) which was the Commission's original stated
basisfor the suspension of Koenig'spermit. Koenig arguesthat the"trust reposed"” language
of §67-1-57(a) appliesto those applying for apermit. The Chancellor noted this argument
inhisorder and held that this section did not apply to Koenig's actions at issue. The statute

is clear; it begins with the phrase, "[b]efore a permit is issued.” Additionally, no other

provision of the Code states that 8 67-1-57(a) applies to maintaining the permit. It only



states that it applies to seeking a permit. That is not to say that a permittee is no longer
accountable for his actions, but the actions at issue here do not fall under that statutory
section.
717. Koenig aso argues that the Commission stated no violation of law or regulation of
which Koenig was guilty and that to suspend Koenig's permit under the "sufficient cause"
language of § 67-1-37(b) isunconstitutional. Legidative power may not be"vested with an
arbitrary and uncontrolled discretion.” State v. Allstate Ins. Co., 231 Miss. 869, 882, 97
So.2d 372, 375 (1957). The Chancellor affirmed the suspension on this basisin the second
appeal. Thisargument requires a closer look.
118. TheCommission arguesthat Koenig violated thetrust reposed as set forthin § 67-1-
57 () and was, therefore, subject to suspension under § 67-1-37(b). As noted above, we
find that 8 67-1-57(a) does not apply to the actions at issue here. Therefore, the questionis,
can Koenig be suspended under 8 67-1-37(b) alone? We find that the “sufficient cause"
language within the statute is an express grant of power that does not give arbitrary or
capricious discretion to the Commission.
119. Wehavestated "that government agencies have only such powersthat are expressly
granted to them, or necessarily implied in their grant of authority. Any acts which are not
so authorized arevoid." Farrish Gravel Co. v. Miss. State Highway Comm'n, 458 So.2d
1066, 1068 (Miss. 1984) (citing Strong v. Bostick, 420 So.2d 1356 (Miss. 1982); Golding
v. Salter, 234 Miss. 567, 107 So.2d 348 (1958)). The Mississippi Legislature has been

adamant about the strict controls over alcoholic beverage sales and consumption. The



intention of the Legislature has been to maintain that strictness of controls via the
Commission and its ABC division. The Legislature gave an express grant of power to the
Commission to suspend, revokeor cancel permits. Wefind that the Legidlatureintended for
that power to extend to actions for which the Legislature could not or did not account in
draftingthe statute. The Commissionisgiven authority under 8 67-1-37 to revoke, suspend
or cancel a permit for either non-compliance or for other sufficient cause.

120. Therefore, aslong astherewassufficient evidence beforethe Commissionto suspend
the permit, wewill not disturb that finding. The Chancellor hastwicereviewed theevidence
and ultimately ruled that there was sufficient evidence. Upon our own review of the
evidence in the record, we agree that there was sufficient evidence under § 67-1-37(b) to
support a suspension of Koenig's permit.

921. Therecord containstestimony and affidavitssupporting both sides. The Commission
and the Chancellor found the evidence against Koenig, specifically the witness testimony
asto themisrepresentations by Mrs. Koenig, to be convincing. Most importantly, even after
the cease and desist |etter was sent, Koenig continued to sell the items even after the ABC
put it on notice that they were not proper items to sell. Koenig totally disregarded the
authority and power of the ABC. Koenig is not new to dealing with the ABC or its
regulations. Koenig has pushed the envelopeinthepast. Asnoted previously, Koenigwas
in asituation quite similar to the instant case in 1997. While Koenig was not found to be

in violation of any regulations at that time, it was put on notice as to the proper procedures

10



to follow. The 1997 matter dealt with Regulation No. 54, the same one at issue here.
Regulation No.54 clearly states that

[alny questions regarding the permissibility of products

intended for sale by package retailers governed by this

regul ation should be submitted, in writing, to the Director of the

Alcoholic Beverage Control Division.
ABC Reg. No. 54. Koenig did not do this. Moreover, Dave Koenigtestified that heand his
employees had discussed the sale of cherries, olives and beans and had determined for
themselves that they werelegal. A red flag should have gone up, especialy in light of the
previous dealings with the ABC, that this was not the proper way to proceed. At the
minimum, Koenig should have followed the mandate given in the cease and desist |etter
until further review washad. For thisreason, we affirm the Chancellor. Wefind adetailed
analysis of Regulation No. 54 at this time to be unnecessary.
122. Koenig aso asserts that ABC Regulation No. 31 does not apply to it in this action.
Regulation No. 31 states as follows:

The manufacturer's registered representative shall be held

responsiblefor al activities, including the personal conduct, of

all employees of the manufacturer in connection with the

representation of their businessinthisstate. Every employeeor

representative of amanufacturer shall observestatelawsandthe

rules and regulations of the Alcoholic Beverage Control

Division of the State Tax Commission.
AlcoholicBeverage Control Div., Reg. No. 31 (emphasisadded). The Commission charged
Koenig with failureto maintain responsibility over the personal conduct of itsemployeeshby

permitting them to solicit ordersfor and to sell said items. Regulation No. 31 isdirected at

the employees of the manufacturer, not at a solicitor's employees. Our common law

11



pertaining to agency deal s sufficiently with the responsibility Koenig haswith regard to his
employees and obviously isnot at issue here asit is the actions of the employees of Koenig
that are at issue. Those actions, in this case, are imputed to the employer. Koenig has
admitted responsibility for the actions of its employees. Therefore, this issue is without
merit.
. WHETHER KOENIG WAS PROPERLY NOTIFIED OF THE
VIOLATIONS CHARGED AGAINST IT PRIOR TO THE
HEARING.

923. Koenig arguesthat it was never notified that it was being charged under the specific
portion of theMiss. Code Ann.8 67-1-37(b) relating to " other sufficient cause" and that this
section of the statute was not mentioned until the Commission filed its second appellee's
brief with the chancery court. KoenigciteslnreRuffalo, 390 U.S. 544, 551, 88 S.Ct. 1222,
20 L.Ed. 2d 117 (1968), for the proposition that procedural due processis not afforded if
acharge becomes known after aproceeding has commenced. Thechargesin|n reRuffalo
were amended after testimony was given in direct relation to that testimony. 1d. Koenig
makes no comparable analogy in this case. Even still, this argument is without merit.

924. Administrative agencies must afford minimal due process consisting of notice and
an opportunity to be heard. State Oil & Gas Bd. v. McGowan, 542 So.2d 244, 246 (Miss.
1989) (collecting authorities). Koenig was given both. The specific statute was not
mentioned in the hearing letters, only violations of § 67-1-51(a) and (b), and Regulation
Nos. 31 and 54. However, 8 67-1-37 was discussed in thefirst hearing, and this put Koenig

on notice that it was at issue in the second hearing. Sufficient grounds were stated for the

12



charges brought against Koenig, especialy in light of the content of § 67-1-37, which
merely states the powers and duties of the Commission, not a specific charge against a
permittee.

125. Koenig further complainsthat it was not notified that items sold after the cease and
desist order would beat issue. Thisassertion defiesall common sense. Of course, any items
sold after warning was issued will be targeted and rightfully so.

. WHETHER THE COMMISSION INAPPROPRIATELY
AMENDED THE INDICTMENT AGAINST KOENIG.

126. Koenig contends that the Commission amended the indictment against it after the
case was remanded from chancery court and that it was required to defend against amoving
target. The Commission sent asecond letter notifying Koenig of the second hearing and the
determinations that the Commission would make. Asnoted previously, additional charges
were made, and some were clarified. Koenig claims that this is a violation of Uniform
Circuit and County Court Rule 7.09 which statesthat "[a]ll indictments may be amended as
to form but not as to the substance of the offense charged.” Koenig cites no case law that
would makethis Rule applicableto an administrative hearing. Further, thelettersissued are
not "indictments." They are notifications of the charges to be determined by an
administrative agency. Due process was afforded pursuant to Miss. Code Ann. 8 67-1-37

via notice and an opportunity to be heard. Thisissueiswithout merit.
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V. WHETHER THE PENALTY ASSESSED IS APPROPRIATE
FOR THE VIOLATIONSALLEGED.

927. Koenig argues that the actions do not endanger the public and that the one-month
suspension istoo harsh and may put it out of business. Koenig statesthat package storesare
usually only suspended for one week for selling to minors, an act which endangers the
minors and the public. Koenig also states that a package store which was selling the items
Koenig soldtoit isnot being suspended because the Commission found no intent to violate
theregulations. Since nointent to violate the regulationswas shown, Koenig contends that
the punishment isarbitrary and capricious and should be voided. However, Koenig citesno
legal authority supporting any of these contentions.

928. TheCommission notesthat Koenig's permit could have been revoked altogether and
that the actions taken could have caused serious repercussions to the package stores
involved. The Commissionisgiven broad discretion concerning its powersand duties over
alcoholic beverage permits. Miss. State Tax Comm'n v. Moore, 209 So.2d 832, 835 (Miss.
1968). With no legal authority to support its arguments and with due regard for the broad
discretion given to the Commission in matters of this nature, the one-month suspension and
one-year probation will not be disturbed. If this were merely a case of asolicitor pushing
the boundaries of the regulations, the outcome might be different. However, Mrs. Koenig
and other employees clearly made independent decisions about what to sell and made false

representations to package dealers. For those reasons, the penalty stands.
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CONCLUSION

129. We find that Miss. Code Ann. § 67-1-37(b) grants the Commission the power to
suspend Koenig's permit. Further, we find that the evidence was sufficient to support the
finding and that the Chancellor's review of the case is sound. The one-month suspension
and one-year probation are upheld as being within the sound discretion of the Commission.
The Chancellor was correct in his findings regarding remuneration and is hereby affirmed
on that issue aswell. The Chancery Court's judgment is affirmed.
130. AFFIRMED ON DIRECT AND CROSS-APPEAL.
PITTMAN,CJ.,WALLER,COBB,EASLEY AND CARLSON,JJ.,CONCUR.

SMITH, P.J., AND GRAVES, J.,, CONCUR IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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