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CARLSON, JUSTICE, FOR THE COURT:

. Havingbeenindicted, tried, convicted and sentenced for murder and armed robbery, James Robert

Sanders (Sanders) gopeds from the find judgment of the Circuit Court of Warren County, daming thet

the drcuit court erred in holding that because Sanders hed re-initiated conversation with law enforcement

after herequested an atorney, hiswaiver of rightswaseffective, and thus, hisconfession could beadmitted.

Fnding the correct gandard was gpplied in determining Senderss confesson was admissble, we afirm

the judgment of the drcuit court.

STATEMENT OF THE CASE




2. OnMarch 13, 2000, James Robert Sanders (Sanders) was arrested for the murder of Paul Moore
(Moore) after Sanderss brother, Greg, told locd law enforcement where Moorésbody could be found.
After hisarrest, Sanders confessad thet he had shot Moore but the killing was not intentiond.
18. OnMay 2, 2000, Sanders was indicted on the charges of murder (Count 1) and armed robbery
(Count 11). Sandersfiled amoation to suppress his confession, and ahearing washeld prior to thetrid. The
trid court denied Sanderssmotion and alowed the confession to beadmitted into evidence. Thetrid began
onMarch 26, 2001, and a the condusion of thetrid, thejury found Sanders guilty of the crimes of murder
and armed robbery. Two days after the guilty verdictswerereturned, the circuit judge sentenced Senders
to aterm of life imprisonment for murder (Count 1)* and to aterm of lifeimprisonment without parale for
armed robbery.? Sandersfiled amation for ajudgment notwithstanding the verdict, or in the dterndtive,
anew trid. Sanders aso asked thetrid court to sat asde the verdict and find him guilty of mandaughter,
or in the dternative, grant him anew trid. Upon the trid court’'s denid of dl pog-trid motions, Sanders
gopeded to this Court, raisng only oneissue which has been restated for the sake of darity:
WHETHER THE CIRCUIT COURT ERRED IN DENYING SANDERSS
MOTION TO SUPPRESS AND IN ADMITTING INTO EVIDENCE
SANDERS SRECORDED AND TRANSCRIBED CONFESSION.

FACTSAND PROCEEDINGSIN THE TRIAL COURT

4.  Thesubdantivefadts of this case are not in digoute on this gpped. On the night of February 18,

2000, Sanderslured M ooreinto aremote wooded areain Warren County. Oncethey reached thewoods,

1See Miss. Code Ann. § 97-3-21 (Rev. 2000)

?Pursuant to Miss. Code Ann. § 97-3-79 (Rev. 2000), the jury had “unanimoudly fix[ed]
[Sanders g punishment for life in the State penitentiary;” therefore, the circuit judge sentenced Sandersto
life without parole for armed robbery pursuant to Miss. Code Ann. 8 47-7-3(2)(d)(ii).
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Sanderss brother, Greg, led the way with Sanders bringing up the rear. Greg testified he heard the dick
of agun, and when he turned around, Sanders hed the gun amed a the back of Moore's head and fired.
Although Sanders dams he and Moore were in the midst of a heated argument, Greg tedtified he never
heard any raised voices. Sanders and his brother |€ft the body in the woods and drove awvay in Moorées
car. Sanders damed he never touched Moores body, nor did he take anything from him, but Sanders
tedtified he did remember his brather, Greg, throwing Moores pager out of the car window asthey were
leaving the Scene. Moores pager and wdlet were both missing from the crime scene

1.  Induecourse, Sandersfiled amation to suppress his confesson daming the Satement "was not
fredy and voluntarily given but wasthe product of duressand coercion, physicd and mentd fatigue, torture
and harassment, coupled with promises of favor mede by the Sheriff in order to get him to waive hisrights
and give agatement, without the benefit of counsd. . . ." Pursuant to the mation, thetria court conducted
apretrid suppresson hearing. The fallowing recitation of facts is gleened from the transcript of thet
suppression hearing.

6.  OnMarch 13, 2000, a therequest of the Warren County Sheriff's Department, the Rankin County
Sheriff'sDepartment arrested James Sanders. Sanderswas advised of hisrights by Rankin County Sheriff
Ken Dickerson. He was then placed in the back of a patral car and taken to Sutherland's Lumber
Company in Pearl where he was turned over to the Warren County Sheriff's Department. Both Sheriff
Dickerson and Rankin County Investigator Chad Dixon testified thet Sanders never made a datement of
any kind in their presence, nor did he request an atorney. Sheriff Dickerson and Investigator Dixon dso
tedtified Sanders was informed that he was under arrest for cgpita murder.

7.  Sheiff Matin Pace and Undersheriff JEf Riggs of the Warren County Sheriff's Department

trangported Sanders back to Warren County. Sheriff Pace informed Sanders of his rights as soon as



Sanders was trandferred into his custody. Sheriff Pace recorded those rights as he gave them through the
E-911 Digpatch Center in Vicksburg. A printout from the E-911 recording indicatesthetime and dete thet
the rights were given. There was d0 a recording made of Sheriff Pace advising Sanders of his rights
Sheiff Pace tedtified that no interrogation or questioning occurred during the trip from Rankin County to
Warren County. Both Sheriff Pace and Undersheriff Riggs tedtified they did not recdl Sanders ever
requesting an atorney while Sanders was in their custody. Both officids dso tedtified no promises were
meade to Sandersin exchange for histestimony, nor was he coerced or tortured in any way.
18.  Sheiff Pace was questioned regarding Sanderss satement made to him the night Sanders was
arested. Although Sheriff Pace tedified he did nat recdl Sanders ever requesting an atorney, he was
asked torefer to Sanderssconfess on where Sandersstated "requested alawyer but now I've[dc] waving
thoserights”
MARTIN PACE James | firg had contact with you this evening in Rankin County
in the presence of Sheriff Ken Dickerson and a number of his
deputies. As soon as you were in my car with Undersheriff Jeff

Riggs and mysdlf, | advisad you of somerights Do you recdl thet
?

JAMESSANDERS  Yesdr.

MARTIN PACE And what was your response to thet?

JAMESSANDERS Uh.. athetimel sad that | understood and. . .

MARTIN PACE Okay.

JAMES SANDERS .. requested alawyer but now I've[dc] walving thoserights.

MARTIN PACE Okay, which brings me to this point. | reed you rights and you
mede that Satement and then & some point before we got back

to Vicksburg you sad thet you would like to tak to meiif it was
just me, isthet correct?



JAMES SANDERS  Correct.

MARTIN PACE Okay, and was there any coercion or for that metter, even any
conversation leading up to thet?

JAMESSANDERS Nosgr.

Seiff Pace dated at the suppresson hearing that he dill did not recal aconversation where Sandersever
requested an attorney, but if Sandersdid request an atorney, hewould haveto assumeit would have been
in response to their firgt contact with Sanders

9. At the suppresson hearing, Sanders atempted to refute the tesimony of the law enforcement
offidas Hetedtified thet after hewasarrested by the Rankin County Sheriff's Department and hewasread
hisrightsby Sheriff Dickerson, heasked the heriff if hecould havealawvyer. Hedamsthe sheiff informed
himthat would dl be taken care of in Warren County. Sanders testified he was read his rights by Sheriff
Pace when he was placed into the custody of the Warren County Sheriff's Department. He Sated he
understood the rights and was even gble to repeat them back to Sheriff Pace. On direct examination
Sanderstediified a the suppresson hearing:

Q. And what, after the, as you were being trangported to Vicksburg, what occurred
between you and the Sheriff and the Under Sheriff?

A. We were in the car for about an hour and a whole bunch of different things
occurred. After we got in mation and we took off, we didn’'t say anything for a good
couple of minutes. | mean, it was judt deed Slencein the car. And he asked me if
there was anything that | wanted to talk about. He sad that he knows thet there
aretwo Sdesto every gory and if | wanted to say something it would beokay. And | told
him - -

Q. Whoishe?
A. Martin Pace.

Q. Okay and what did you say a thet time?



A. | told him at that time that | wasn’t trying to be rude and I’m not
trying to be hard or anything but | think | need to get a lawyer first. Andhe
didn’'t say anything dsefor afew more minutes

Q. And did hetry further to interrogate you further there after?

A. | mean, he was probably, in fact, the nicest guy you would ever meet on thistrip.
Ah, | mean, we talked a pretty good bit about my grandfather and suff because he knew
my grandfather. | talked with Riggs for alittle while about, you know, my grandmother
and everything dse And | asked him something about the charge, | don't
remember exactly what it was but | was told that | was under arrest for

capital murder. And | was asking him about the variations between fird degree and
second degree murder. And he explained to me that in Missssippi there was no firg or
second degree murder or anything like that, it was capitd murder and murder, and
mandaughter, and that wasit. Ah, hetold methet if (S¢) would go ahead and tak with
himthat he would see to it thet | just got amurder charge and that way it wouldn't be
cgpitd and thet way therewouldn't beany desth pendty involved init or anything likethat.
Theré sjugt conversation, isthe best | can put it. A couple of minutes after that |

told himthat if that was the case | would talk to him, just him, and nobody
else but himand | wasn’t going to promise him anything.

(emphesis added).
110.  Sanderswas questioned regarding the confesson he made the night hewasarrested. Hetedtified
thet he remembered walving his rights and issLing the atement. He dso tetified thet a the condusion of
his confesson he sated he was meade no promises and no one coerced him into making the datement.
MARTIN PACE Let meask youthisinconduson. Thisisjugt are. . .recover what
we taked about in the beginning. Isit your datement that thishes
been a . .atrue and voluntary satement on your part? Is what
youve told me tonight the truth”?
JAMESSANDERS  Yesdr.

MARTIN PACE And have you tald me thisfor any reason other than you wanted
to tak to me?

JAMESSANDERS Nosgr.

MARTIN PACE And are you satisfied thet your rights have been protected and
thet you hed. . .



JAMES SANDERS  And I've had every opportunity to get it right if | wanted.

111. At the conduson of the suppresson hearing, thetrid court found that Sanders made an offer to
tak with the Sheriff regarding the desth of Paul Moore. The trid court dso found the only evidence
presented to the court that Sanders had ever requested an atorney came from Sanders. The trid court
sated both Sheriffs Departments denied Sanders ever made such areguest inther presence® Therefore,
thetrid court hdd that Sanderswaived hisright to an attorney when hetold the Sheriff he wanted to talk
to him when they arived a the sation. Pursuant to Wilcher v. State, 697 So. 2d 1123 (Miss. 1997);
Morgan v. State, 681 So. 2d 82 (Miss. 1996); Balfour v. State, 598 So. 2d 731 (Miss. 1992); and
Gentry v. State, 416 So. 2d 650 (Miss 1982), thetrid court found no Sixth Amendment violation.

112. Thetrid court dso determined according to the testimony thet there was no evidence of coercion
or torture and thet Sandersvoluntarily, fredy and intdligently waived hisrightswhen he gave hisdatement.
Therefore, therewasa so no FHfth Amendment violaion. Thus thetrid court denied themoationto suppress

DISCUSS ON

113.  Sandersarguesthat he requested legd counsd after being informed of his congtitutiond rights by
the Sheriff of Warren County. Sanders dso daims the sheriff promised not to charge him with capita

murder if hewould give a Satement regarding the deeth of Paul Moore. Sanders argues hiscondtitutiond

3In Agee v. State, 185 So.2d 671, 673 (Miss. 1966), this Court made clear that once the State
makes out a prima facie case on the voluntariness of the confession, and once the defendant offers
testimony to refute the voluntariness of the confesson, the State must offer “al the officers who were
present when the accused was questioned and when the confession was signed, or give an adequate reason
for the abbsence of any suchwitness.” Therecord reved sthat dl necessary officerswere called by the State
at thesuppresson hearing. See also Thorsonv. State, 653 S0.2d 876 (Miss. 1995); L ettelier v. State,
598 So.2d 757 (Miss. 1992); Scott v. State, 382 So.2d 1091 (Miss. 1980).
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rightswereviolated when the sheriff pursued theinterrogetion after Sandersrequested an atorney without
adgnificant intervening event or subdtantid passing of time
14. The Sate argues even if Sanders did request an atorney, he re-initiated conversation with the
sheriff regarding the arime, and thus, hislater waiver of rightswas effective. The State dso correctly notes
Sandersineccuratdy dates the lawv when he daimsthat if he was unable to consult with legd counsd, an
"egualy sgnificant intervening event must have oocurred.”
115. ThisCourtinBaldwinv. State, 757 So.2d 227 (Miss. 2000), discussed the heavy burdenwhich
mugt be met in order for an gppdlate court to overturn atrid court's decison regarding a motion to
Uppress.
A trid ocourt isdso given deference in the admisshility of an incriminating Satement by a
crimind defendant. In Hunt v. State, 687 S0.2d 1154, 1160 (Miss. 1996), this Court
held thet the defendant seeking to reverse an unfavorable ruling on amoation to suppress
bears a heavy burden. The determination of whether astatement should be suppressed is
mede by the trid judge as the finder of fact. 1d. "Detemining whether a confesson is
admissble is a finding of fact which is nat digurbed unless the trid judge goplied an
incorrect legd standard, committed manifest error, or the decison was contrary to the
ovawhdming waght of theevidence”" Balfour v. State, 598 So.2d 731, 742 (Miss.
1992); Alexander v. State, 736 S0.2d 1058, 1062 (Miss. Ct. App.1999).
Baldwin, 757 So.2d a 231. "Where, on conflicting evidence, the lower court admits a gatement into
evidence this Court generdly mug &firm.” Dancer v. State, 721 So.2d 583, 587 (Miss. 1998) (citing
Morgan v. State, 681 So0.2d 82, 87 (Miss. 1996)).

116.  The United States Supreme Court and this Court have consgtently held when a suspect invokes
his right to counsd, dl interrogation must cease until the lawyer is present, unless the suspect himsdf

reinitites communicaion with the police Edwards v. Arizona, 451 U.S. 477, 484, 101 S.Ct. 1880,



68 L.Ed.2d 378 (1981); Grayson v. State, 806 So. 2d 241 (Miss. 2001); Mettetal v. State, 602 So.
2d 864 (Miss. 1992). The United States Supreme Court in Edwar ds Sated thet:
[W]hen an accusad has invoked his right to have counsd present during custodid
interrogation, a vaid waiver of that right cannot be established by showing only that he
responded to further police-initiated custodid interrogation even if he has been advised
of hisrights. [An accusad], having expressed hisdesireto ded with the police only through
counsd, is not subject to further interrogation by the authorities until counsd has been
mede avalade to him, unless the accusad himsdf initistes further communication,
exchanges, or conversations with the police.
Edwards, 451 U.S. at 484-85, 101 S.Ct. at 1884-85.
17. InMettetal v. State, 602 So. 2d 864 (Miss. 1992), the defendant, after killing a Panola County
Deputy Sheriff in an attempt to escape custody, made a full confesson and walver of rights to law
enforcement offidds Mettetd filed apre-trid mation to uppresshissatement, but hismotionwasdenied.
I d. a& 867. At the hearing, Mettetd argued he made repeated requests for an atorney, but he was never
provided with legd counsd. | d. Law enforcement offidds tedtified Mettetd never requested an atorney,
and had he made such areques, the interrogation would have sopped and an atorney would have been
provided. 1 d. at 867-68. This Court held thetrid court used the correct gandard in denying themationto
suppress. | d. & 868. Mettetd tedtified he understood his rights, and his contention thet he asked for an
atorney was refuted by three different law enforcement officids. 1 d.
118. In Grayson v. State, 806 So. 2d 241 (Miss. 2001), the defendant was interrogeated by law
enforcement offidd sand requested alawyer four timesbeforetheinterview ceased. However, severd days
later the defendant re-initiated conversation with the Sheriff's Department and meade a written Satement

during theinterview. | d. a 246-47. This Court held the defendant "dearly waived any right to an atorney

he might theordtically have hed a thetime he confessed.” | d. at 248.



119.  According to the record, especidly Sanderss own testimony at the suppresson hearing, Sanders
did not request an atorney, if he requested anatorney a dl, until after Sheriff Paceasked himif hewould
liketo discuss hisarrest. He sated he would rather wait until his attorney was present. His Satement then
indicatesthat Sandersre-initiated the conversation with thesheriff and undersheriff by discussing hischarges
and the possible punishment he could receive. The trid court used the correct Sandard in finding thet
Sanders offered to tak to the sheriff after being advised of his constitutiond rights, and thus, walved his
Sixth Amendment right to counsd.
120. Sandersadso damshis satement was not voluntary due to the fact he was promised a charge of
murder insteed of capitd murder if he confessed. However, both Sheriff Pace and Undersheriff Riggs
tedtified no promises were made to Sanders to induce him to give a datement. The trid court again used
the correct dandard in finding Sanderss satement was given fredy and voluntarily. Hewas advised of his
rights a least three times, and on one of those occasions wias able to redite his rights back to the sheriff.
InCrawford v. State, 716 So. 2d 1028, 1037 (Miss. 1998), this Court Sated:

[W]hether a confesson isadmissbleis afinding of fact whichis not disurbed unless the

trid judge goplied an incorrect legd standard, committed manifest error, or made a

decison contrary to the overwhdming weaght of the evidence. Balfour v. State, 598

So.2d 731, 742 (Miss. 1992).

Thetrid court's ruling is supported by the record and, therefore, is afirmed by this Court.*

CONCLUSION

21. Thetrid court did not err in admitting the recorded and transcribed confesson of Sanders.

Although he daimed to have requested an attormey even though no law enforcement offica recdled such

“The record clearly reveds that during the closing arguments on the motion to suppress, the tria
judge was keenly aware of the fact that the State had the burden of proving beyond a reasonable doubt,
under thetotdity of the circumstances, the voluntariness of Sanders' sconfesson. Baldwin v. State, 757
So.2d at 234-35.
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arequest, Sanders re-initiated conversation with the sheriff regarding his charges There was no evidence
to support Senders s daim that his confesson was involuntary. Because the trid court usad the correct
standard to determinetherehad been no condtitutiond violationssuffered by Sanders; thetrid court’ sruling
on the voluntariness of Sanders s confessonis afirmed by this Court. Accordingly, the end result isthet
Sanders s convictions and life sentences for murder and armed robbery are affirmed.

f22. COUNT I: CONVICTION OF MURDER AND SENTENCE OFLIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, AFFIRMED. COUNT Il: CONVICTION OF ARMED ROBBERY
WITH ADEADLY WEAPONAND SENTENCE OF LIFEIMPRISONMENT,WITHOUT
PAROLE OR EARLY RELEASE, IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, AFFIRMED.

PITTMAN, CJ., McCRAE AND SMITH, P.JJ.,, WALLER, COBB, DIAZ AND
GRAVES, JJ., CONCUR. EASLEY, J.,, NOT PARTICIPATING.
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