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COBB, JUSTICE, FOR THE COURT:
1. OnAugus 7, 1995, Grace PollesMoore and Robert Alan Moore (the Moores), individudly, and
as persond represantatives and wrongful deeth benefidaries of Robert Alan Moore, ., filed ther

complant in the Circuit Court of Hinds County, Firs Judicd Didrict. The Moores damed medicd



negligence againg the Jackson Clinic for Women, PA., Dr. A. Mercer Leg |1, Dr. Darden H. North
(cdlletivdy, Jackson Clinic), and Paracd sus Woman's Hospitd (now the Woman's Hospitd), dleging
demages for thewrongful deeth of their stillborn child, and for persond injuries sustained by themselves
OnNovember 14, 1995, Jackson Clinicfiled amation for summeary judgment,* daimingtheMoores action
washbarred by thetwo-year datute of limitationsfor medica negligence, Miss. CodeAnn. 815-1-36. The
motionfor summary judgment wasdenied. Jackson Clinicthenfiled apetition for interlocutory apped with
this Court concerning the atute of limitationsissue, which we denied on May 22, 1996.
2. OnFebruary 20, 1997, Jackson Clinicissued asubpoenaducestecum to Mrs. Moore sprevious
atorney, Miched Hartung, to producedl files, correspondence, documents, or other things rdated to the
representation of the Moores in this matter. The Moores filed a motion to quash the subpoena duces
tecum, which was granted by the circuit court by order on March 10, 1997. A motion to reconsider was
then filed, which was Smilarly denied.
3. On October 29, 1998, Jackson Clinic again filed a mation for summeary judgment, dong with a
motion for disdasure of records and other relief, whichwas denied by the circuit court on July 19, 1999.
On April 28, 2000, Jackson Clinic again petitioned this Court for an interlocutory gpped, thistime on the
issue of walver of atorney-dient privilege, which this Court granted by order on April 13, 2000. See
M.RAP.5. Jackson Clinic daesitsissue on interlocutory goped asfollows

DOES THE PLAINTIFFS VOLUNTARY USE OF ADVICE AND

COMMUNICATIONSFROM THEIRFORMER ATTORNEY ASABAS S

TO AVOID DEFENDANTS STATUTE OF LIMITATIONS DEFENSE

WAIVE THE ATTORNEY-CLIENT PRIVILEGE SO AS TO ALLOW

DEFENDANTS TO CONDUCT DISCOVERY REGARDING THE
FORMER ATTORNEY'SFILE AND ADVICE?

The Woman' s Hospital joined the motion for summary judgment on December 1, 1995.
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1. Conduding that Jackson Clinic’s gpped iswdl taken, we reverse and remand.
FACTS
1.  Onor about August 24, 1992, Grace Polles Moore, who was pregnant a the time, entered
Womean's Hospitd complaining of abdomind pain. Moorewasunder the care of Dr. Leeand Dr. North,
physidans practicing with the Jackson Clinic for Women. 1t wasdetermined thet Moorewas suffering from
atwigted bowe, which required a cesarian section be performed, dong with a resection of her amdl
bowd ; the baby was Hillborn.
6.  Moore, hersdf aregigered nurse, contacted atorney Michad Hartungin December of 1992, who
in turn requested the medica records of her trestment in August from the two doctors, the dinic and the
hospitd. Hartung forwarded the records to an expert, Dr. Richard A. Nichdlls, for review. Dr. Nichalls
opined, in aletter dated April 5, 1993, thet Jackson Clinic was nat negligent and may havein fact saved
her life
Although Mrs. Polles[Moore] presented a muitipletimeswith abdomind pain during her
pregnancy, shehad ahigory of multiple gesirointestind problemsand previous abdomind
surgeries which aone could have acoounted for her abdomind pain, manifesing theSgns
and symptoms that she presented with. Volvulus with gangrene of the bowd isan acute
heppening, not chronic. There wias no way to diagnose this condition until it heppened.
It is unfortunate thet the patient was pregnant a the time, because gangrene of the bowe
dd cause her baby's death; however, she was very fortunate that her physcians
recognized that she had an acute surgical adomen and that they acted appropriately
because hed they not, she would adso be dead. Her physdans are not guilty of
melpractice, but they are respongble for saving her life
7. Accordingto Moore, later thet year in November of 1993, she was hospitdized a the Missssppi
Baptis Medicd Center dueto chronic abdomind pain, neuses, vomiting, bloating, and diarrhes, asaresuit
of her short bowd syndrome. Her tregting physidan referred her to the Mayo Clinic in Jacksonville,

Horida Moore damsthat it was during this treetment & the Mayo Clinic, in January of 1994, that “she



wasderted to thefact thet her trestment in August 1992, may have been the cause of the deeth of her baby
and of her short bowd syndrome.” Mooreretained adifferent attorney, Richard B. Lewis, in April 1994,
who then forwarded her medica records to Dr. Charles Cesare, a gynecologist licensed to practice in
Missssppi. Dr. Cesare reached adifferent condusion than Dr. Nicholls hed previoudy:

Subssquently, on or about September 15, 1994, more complete medicd records
of Mrs. Moore were made available to me. Based upon the additiond records of the
hogpitd, | was adle to determine that she did not recaive the minimum standard of care
fromthe tregting physdans, and from the hospital, Paracd sus Women's Hospitd. She
wasnat properly evauated and monitored during the night. Had aproper evaluation been
done, her baby could have been saved and her intestine could have been saved.

In my opinion, the type of injury sustained by Mrs. Moore resulting from the
medica care given by her tregting physdans, as wdl as Paracd sus Woman's Hospitd,
Inc., wasalaent injury whose cause could not be reedily ascertained except by athorough
review of al medicd recordsby aphysdan. | anawvaretha Mrs. Mooreisaregisered
nurse, however, thiswould nat give her the expertise necessary to determine whether or
not there was a causd relationship between her injuries and the care which she recaived
on Augus 24, 1992.

On October 8, 1995, | met with Mr. and Mrs. Moore and informed them of my
opinion.

STANDARD OF REVIEW

18.  When theissues presented on an interlocutory gpped are questions of law, this Court will review

those issues, as other questions of law, de novo. Gant v. Maness, 786 So. 2d 401, 403 (Miss. 2001).

DISCUSSION

19.  Jackson Clinic devotes a congderable amount of its brief to discussng why the

Moores causesof action should have been barred by the Satute of limitationsand why summary judgment
should have been granted by the trid court. However, we did not grant this interlocutory gpped to
condder thet issue. Since this Court has previoudy denied an interlocutory goped on the issue on the

datute of limitations and summary judgment, we will limit our discusson of thet issue towhat isnecessary



to fully underdand the issue thet is properly before this Court, namdy, whether Moore has effectivey
waived the atorney-dient privilege
A. Statute of Limitations—Discovery Rule

10. Missssppi hasatwo-year datute of limitationsfor medicd mdpracticedams. Miss Code Ann.
8 15-1-36 (Supp. 2002). The action mug be “filed within two (2) years from the date the dleged at,
omisson or neglect hdl or with reasonable diligence might have been fird known or discovered.” 1d. 8
15-1-36(1). ThisCourt hastermed thisthe“discovery rulé’ and hasinterpreted the ruleto mean thet “the
operative time iswhen the patient can reasonably be held to have knowledge of theinjury itsdf, the cause
of theinjury, and the causative rdaionship between theinjury and the conduct of themedicd practitioner.”
Sarris v. Smith, 782 So. 2d 721, 723 (Miss. 2001) (quoting Smith v. Sanders, 485 So. 2d 1051,
1052 (Miss. 1986)). “Application of the discovery ruleisafact-intendve process” Sarris, 782 So. 2d
a 725. Sill, if the plantiff “failsto bring quit because heisincompetently or mistakenly told he does not
have acase, we discern no sound reason for visting the conseguences of such onthe defendant by ddlaying
the acarud of thedam until the plaintiff isotherwiseinformed or himsdlf determinesto bring suit.” United
Statesv. Kubrick, 444 U.S. 111, 124, 100 S.Ct. 352, 62 L. Ed. 2d 259 (1979).

111.  Jackson Clinic arguestha the Satute of limitationsfor the Moores causes of action began to run
upon recalpt of Mrs. Moore s medica records by her former attorney, Michad Hartung, around Jenuary
of 1993. Inthet case, the sLit would be time barred because the Moores did not file their complaint until
more than two and one-hdf years later. Contrarily, the Moores dam that the injury sustained by Mrs.
Moore was latent and was not discovered until sometime between January and September of 1994; thus,
the dam was filed wdl within the two-year daute of limitations However, this Court need not decide
whichparty iscorrect asthet issueisnot now beforethisCourt. Theonly issueon thisinterlocutory goped
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is whether Moore waived the atorney-dient privilege by dlegedly reveding otherwise privileged
communications with her previous atorney, Miched Hartung, to defeat Jackson Clinic’'s motion for
summay judgment.
B. Waiver of Attorney-Client Privilege

112.  InMissssppi, the atorney-dient privilege is esablished by the Missssppi Rules of Evidence
Pursuant to our evidentiary rules “A dient has a privilege to refuse to disdose and to prevent any other
person from disdosng confidential communications mede for the purpose of fadlitating the rendition of
professond savicestothedient....” Miss R. Evid. 502(b). See also Miss Rules of Prof'l Conduct
R. 16. Itisthedtorneys duty “[t]o mantan inviolae the confidence and, a every peil to themsdves,
to preserve the secrets of their dients” Miss. Code Ann. § 73-3-37(4) (2000).

113.  This Court has sad tha “the privilege rdaes to and covers dl information regarding the dient
recaived by the atorney in his professond cgpecity and in the course of his representation of the dient.”
Barnesv. State, 460 So. 2d 126, 131 (Miss 1984). And while “[o]nly the client may invoke the
privilege” the dient may dso wave the privilege in cartain drcumdances. 1d.  “Once the dient has
effectivdy waived the privilege, the atorney is competent as awitness regarding matters otherwise within
the scopeof theprivilege” 1d. In Bennett v. State, 293 So. 2d 1 (Miss. 1974), overruled on other
grounds by Triplett v. State, 579 So. 2d 555 (Miss.1991), we cited the rule concerning “ effective’

walve of the privilege by adient:
While adient does not lose the benfit of the privilege where heiscompdled, agang his
protest, to disdose confidentia Satements, if he voluntarily introduces tesimony rdaing
to such communications, his privilege may not theregfter be assated. Thus where he
voluntaily tedified, as a witness, to confidentid communications made by him to his

atorney, he thereby waives the privileged character of such communications, and heand
his attorney may then be fully examined in rdation thereto.



Bennett, 293 So. 2d a 5 (quoting 58 Am. Jur. Witnesses § 526).
14.  Jackson Clinic assarts that Moore effectivdy waved the atorney-client privilege in her svorn
dfidavit where she dated:

Sometime in December of 1992, | conaulted atorney Michad Hartung about a
possible mapractice action as aresult of the previoudy mentioned medicd trestment. |
executed amedical release on or about December 23, 1992. | requested that he dbtain
al pertinent medicd records

On or aout April 5, 1993, Dr. Richard A. Nichdlls, M.D., who examined the
records, wrote a letter to my atorney, a copy of which was later given to me. | was
informed thet | had no cause of action againg the Defendants sometimein April, 1993, by
atorney Hartung.

115.  Jackson Clinic further assarts that Moore walved the privilege during her depodition when she
tedtified:

Onceyou get out of the hospitd, how soon after you get out of thehospitd doyou
go ssealavya?

Oh, thefirg time | saw alawyer was December of 1993, around then.

Areyou sure it was't December of '92. ..

It was probably December of '92. . .

Had you taked with Alexis any about nesding to pursue adam prior to thetime
you went to see alavyer?

Oh, [—thisiswhat | sad. | wasinthehospitd, and | had not spoken to anybody
about anything of that nature. | looked a Alexis, and | sad, “Something was
wrong. Something was red wrong.” And she sad, “Grace, I'm glad you sad
that.” Shesad, “We vetaked about it, thefamily, and weknow it, but wedidn't
want to say it to you because we didn’t know if you could handleit.”

[..]

Do you know whet they did in investigating the daim?

All'l know that Miched Hartung said was thet he sent my recordsto aphysdan
on the Coadt, and that's dl | know.

Did you know what thet phyddian sad?

Yes. | knew that he had said that, badcally, he could not say there was cause for
the medicd recordsthat he had. What he was reviewing, there was not cause
[..]

Thisisyour dfidavit. 1t says, “I wasinformed | hed no cause of action againd the
defendant sometime in April, 1993 by Attorney Hartung.” How many different
medtings did you have with Mr. Hartung about your case?

> O»0>» O
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A. To the best of my memoary, | saw Michad Hartung onetime, and thet wasit, the

intid vigt.

[..]
Q. Was there ever aconversdtion thet you had with him thet you remember wherehe
just sad, “Look, we are not going to do anything more” Because you are with
Ricky now, and you were with Hartung, and I’ m trying to figure out how did you
become natified that he waa't going any further with it?
| was natified—actudly, 1—it was—! don't want to sound ugly, but it was
bescdly, like he thought | had acase, but he didn't know enough medica people
thet he was centered in Jackson to send to.
Okay.
Kind of like asmdl-community type thing knowing everybody.
So when you lagt talk with him, you got the impression he thought there was
something there, but he just couldn’t find anybody?
Yesl did.
[..]
—youbdieved that hethought therewasacasethere but that hejust couldn’t find
an expert because of the Jackson community?
Kind of, sort of.
[..]
Is thet the conversation when you cdled him to seeif you hed dl your medica
records from him that you hed the impresson he thought there was something
there, but he just couldn’t find an expert?
That' swhet | undersand thet he said.
Okay.
Jus—and like | say, it was just off-the-cuff. He knew | had gotten my records
We weren't pursing anything, and that wasit.

>
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116.  JacksonClinic damsthet through both her afidavit and deposition tesimony, Moore voluntarily,
knowingly, and without objections disdlosed her otherwise privileged communications with atorney
Hartung. Moore testified about efforts made by Hartung to obtain and have her medicd records andyzed
and advice he gave her regarding the viability of her cause of action. Jackson Clinic asserts that these
issues are rlevant in determining when the atute of limitations for Moore began to run.  Jackson Clinic
condudes that snce Moore effectively waived her atorney-dient privilege, it should be dlowed to

subpoenadl files and documents rdating to thet representation and depose Hartung.



117.  TheMooresrespond by denying thet Mrs. Moorewaived theprivilege. Insteed, they contend thet
the proffered excarpts from the affidavit and depostion “contain only vague satements of what she
understood from her atorney and do not rdae to anything which would amount to a waver of the
atorney-dient privilege”
118. Wedisagree. While it does nat gppear thet this Court has dedt with this preciseissug, a leest in
the avil action context, ather jurigdictions have.
119. InAmerican Standard, Inc. v. Bendix Corp., 80 F.R.D. 706, 708 (W.D. Mo. 1978),
American Sandard dleged initsinterrogatory ansversthat thefraudulent misregpresentation was unknown
to it until discovered by itsattorney. The court hed that American Standard hed waived the attorney dient
privilegein regard to these communications “By valuntarily injecting into alitigeted case, amaterid issue
which requires ultimate disclosure by the atorney of the information, ordinarily protected by the privilege,
the dient makesthe information discoverable” 1d. at 709-10 (dting4 Moore' s Federal Practice §
26.60(2), pages 26-229 to 26-232).
120. InMetropolitanLifel nsuranceCo.v. AetnaCasualty& Surety Co., 730 A.2d 51, 52-53
(Conn. 1999), the Connecticut Supreme Court expounded three different scenarios where the atorney-
dient privilege iswaived by voluntarily injecting amaterid issueinto alitigated case
Because of theimportant public policy condderationsthat necessitated the crestion of the
atorney-dient privilege, the“a issue” or implied walver, exception isinvoked only when
the contents of the legd adviceisintegrd to the outcome of the legd damsof the action.
Such is the case when a party oedificdly pleads rdiance on an atorney's advice as an
dament of adam or defense, voluntarily tedtifies regerding portions of the attorney-dlient
communication, or gecificdly places a issue, in some other manner, the attorney-client
relaionship.
121 Inthe case sub judice, Moore specificaly pled rdiance on Hartung's advice as an dement of her

defense to Jackson Clinic’'s maotion for summary judgment.  Clearly she voluntarily testified regarding



communicaions with Hartung.  As such, she has effectively waived the privilege as it rdates to the
tesimony that she gave.

CONCLUSON

122. When Moore used confidentia communicationswith her atorney to tall the satute of limitations,
she used the atorney-dient privilege as a sword; fairmess reguires that she not now be dlowed to hide
behind the shidd of thet atorney-dient privilege. Therefore, we reversethetrid court's decison to deny
disdlosure of atorney Michad Hartung's communications with the Moores.  Further, we remand with
indructionstothetrid court to order Hartung to producefor in-cameraingpection dl files, correspondence,
documents, or other items pertinent to this metter, beginning with the Moores initid contact with Hartung
and continuing through the decison that sLit should not be filed, made fter recaiving Dr. Nichalls' letter
of April 5, 1993. These should be ddivered to the Hinds County Circuit Court for an in-camera review
by thetrid judge to determine whether any of theseitems are rdevant to the discovery rule and when the
datute of limitations begen to  run.  Jackson Clinic dhdl be permitted discovery of dl such files
correspondence, documents or other rdevant items, which the trid judge has determined to be
discoverable.
123.  Wefurther direct thetrid judge to meke spedific findings of fact and condusons of law asto why
eech item reviewed in-cameraisor isnot rdlevant. Fndly, the drcuit court isingructed to dlow Hartung
to be deposad on the issues rdlevant to the discovery rule and the Satute of limitations
124. REVERSED AND REMANDED.

PITTMAN, CJ.,, SMITH, P.J.,DIAZ, CARLSON AND GRAVES, JJ., CONCUR.

EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. McRAE, P.J.,
AND WALLER, J.,, NOT PARTICIPATING.
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